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UNITED STATES DISTRICT
COURT EASTERN DISTRICT OF
TENNESSEE

AT KNOXVILLE

UNITED STATES OF AMERICA

|
(PHILLIPS/GUYTON)

<

ORDER ON DISCOVERY AND SCHEDULING

TO COUNSEL OF RECORD: PLEASE READ AND FOLLOW THIS CAREFULLY. IT
AFFECTS YOUR CLIENTS RIGHTS.

The defendant(s) having requested Rule 16,Fed.R.Cr.P ., discovery, the government
shall comply with Rule 16(a)(1)(A)-(F) by May 23, 2008, Reciprocal Discovery Due July 17, 2008)
and shall supplement that disclosure as necessary under Rule 16, Fed.R.Cr.P., as follows in
paragraphs A and B:

A. The government shall permit the defendant to inspect and copy the following items or
copies thereof, or supply copies thereof, which are within the possession, custody or
control of the government, the existence of which is known or by the exercise of due
diligence may become known to the attorney for the government:

1. Any relevant written or recorded statements made by the defendant, and that
portion of any written record (including rough notes) containing the sub-
stance of any relevant oral statement made by defendant before or after arrest
in response to interrogation by any person then known to the defendant as a
government agent.

2. The defendant's arrest and conviction record.

3. Results or reports of physical or mental examinations, and of scientific tests,
including, without limitation, any handwriting analysis or experiments, which
are material to the preparation of the defense or are intended for use by the

government as evidence in chief at the trial, and, as soon as possible but at
least three weeks before trial, unless the Court orders otherwise.

B. The government shall permit the defendant to inspect and copy the following items or
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copies or portions thereof, or supply copies or portions thereof, which are within the
possession, custody or control of the government, or the existence of which is known or
by the exercise of due' diligence may become known to the government:

1. The substance of any other relevant oral statement made by defendant before
or after his arrest in response to interrogation by a then known to be
government agent if the government intends to use that statement at trial.

2. Recorded grand jury testimony of the defendant relating to the offenses
charged.
3. Books, papers, documents, photographs, tangible objects, buildings or places

which are material to the preparation of the defendant's defense: or which the
government intends to use as evidence at trial to prove its case-in-chief, or
were obtained from or belong to each defendant.

C. Upon receipt by a defendant of materials described in Rule 16(a)(l)(E) or (F), the
defendant shall comply with Rule 16(b)(1)(A) and (B) and permit the government to
inspect and copy the following items, or copies thereof, or supply copies thereof,
which are within the possession, custody or control of the defendant and which
defendant intends to use at trial in defendant's case-in-chief.

l. Books, papers, documents, photographs or tangible objects which each
defendant intends to introduce as evidence in chief at trial.

2. Any results or reports of physical or mental examinations and of scientific
tests or experiments made in connection with this case which the defendant
intends to introduce as evidence in chief at trial, or which were prepared by a
defense witness who will testify concerning the contents thereof. Unless
otherwise ordered by the Court, these shall be produced one week before trial.

D. If a defendant intends to rely upon the defense of insanity at the time of the alleged
crime, or intends to introduce expert testimony relating to a mental disease, defect or
other condition bearing upon the issue of whether he had the mental state required for
the offense charged, he shall give written notice thereof to the government as required
by Rule 12.2(a)-(b), Fed.R.Cr.P.

E. The government shall reveal to the defendant and permit inspection and copying of all
information and material known to the government which may be favorable to the
defendant on the issues of guilt or punishment within the scope of Brady v. Maryland,

1The United States Supreme Court has held that the phrase "material to the preparation of the defendant's
defense’ as used in Rule 16(a)(I)(E)(i), Fed.R.Cr.P. (formerly Rule 16(a)(l)(C)), means material to the defendant's
direct response to the government's case-in-chief. In other words, ""the defendant’s defense, encompasses only that
part of the defendant's defense which refutes the government's arguments that defendant committed the crime
charged. United States v. Armstrong. 517 U.S. 456 (1996).
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N.

373 U.S. 83 (1963), United States v. Agurs, 427 U.S. 97 (1976)* (exculpatory evidence),
and United States v. Bagley, 473 U.S. 667 (1985) (impeachment evidence). Timing of
such disclosure is governed by United States v. Presser, 844 F.2d 1275 (6th Cir. 1988).

The government shall obtain the record of prior convictions, if any, of any witness who
will testify for the government at trial so that the record will be available to the defendant
at trial.

Upon request, the government shall state whether the defendant was identified in any
lineup, showup, photo spread or similar identification proceeding, and produce any
pictures utilized or resulting therefrom.

The government shall advise its agents and officers involved in this case to preserve all
rough notes.

Upon request, the government shall provide reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on good cause shown, of the general nature
of any Rule 404(b)-type evidence it intends to introduce at trial. Unless otherwise ordered
by the Court "reasonable notice” shall be deemed to be seven (7) calendar days before
trial.

The government shall state whether the defendant was an aggrieved person as defined in
18 US.C. 82510(11), of any electronic surveillance, and if so, shall set forth in detail the
circumstances thereof _

Upon request, the government shall provide the defense, for independent expert
examination, copies of all latent fingerprints or palm prints which have been identified by
a government expert as those of the defendant

Unless otherwise ordered by the Court, any disclosure of expert information
required by Rule 16(a)(1)(G), Fed.R.Cr.P., shall be made by the government at least
three (3) weeks before trial. Any disclosures required by Rule 16(b)()(C) shall be
made by defendant at least one (1) week before trial unless the Court orders
otherwise_

If transcripts of recorded conversations will be prepared for use at trial, counsel shall meet
and confer and devise a plan for authentication of those transcripts to be suggested to the
undersigned at any status conference called by the Court and in any event not later than
the time of the pretrial conference. Every effort shall be made to stipulate the authenticity
of any such transcripts without the necessity of court intervention. Counsel are directed to
familiarize themselves with United States v. Robinson, 707 F.2d 872 (6th Cir. 1983),
which describes the procedures for determining the admissibility of tape recordings and
transcriptions thereof.

The parties shall make every possible effort in good faith to stipulate all facts or points of

! Note this is a sample document. In United States v. Bagley, 473 U.S. 667, 678 (1985), the Court disavowed the
difference between exculpatory and impeachment evidence under Brady and abandoned the distinction between the
second and third Agurs classifications, namely, the “specific request” and “general or no request” situations. Under
Bagley, regardless of the request, favorable evidence is material and constitutional error will result if there is a
reasonable probability that had the evidence been disclosed, the result of the trial would have been different
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law, the truth and existence of which is not contested and the early resolution of which
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will expedite the trial. No stipulation made by defense counsel shall be used against the

defendant unless the stipulation is reduced to writing and signed by the defendant and his

counsel.

0. The government is strongly encouraged to reveal Jencks Act materials to defense counsel
as soon as possible and well before the testimony of government witnesses in order to
avoid undue interruptions of trials.

It shall be the continuing duty of counsel for both sides to immediately reveal to
opposing counsel all newly discovered information or other material within the scope of this Order.

Upon a sufficient showing, the Court may at any time, upon motion properly filed, order
that the discovery or inspection provided for by this order be denied, restricted or deferred, or make such
other order as is appropriate: It is expected by the Court, however, that counsel for both sides shall make
every good faith effort to comply with the letter and spirit of this Order.

All motions shall be filed in this case no later than June 13, 2008. Responses to those
motions will be due on June 27, 2008. All motions that require a brief shall be accompanied by a
separate brief or they may be subject to summary denial. Motions will be decided in accordance with
Local Rule 7.2. Normally, if a motion requires an evidentiary hearing, that hearing will be scheduled
before the undersigned at least two weeks in advance of trial or will be held in conjunction with the final
pretrial conference.

Any Plea negotiations shall be concluded by N/A.

A pretrial conference shall be held before Magistrate Judge H. Bruce Guyton at 11:00

a.m. on July 17, 2008. Attached hereto are written instructions for that conference. If you desire to use
the court's Digital Evidence Presentation System at any pretrial hearing or at trial, you should give

Deputy Clerk Helen Spears at least three working days' notice before the hearing or trial, telephoning her

at 865/545-4228 between the hours of 8:00 a.m and 4:00 p.m.
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This matter is set for trial before a United States District Judge and a twelve person jury at 9:00
a.m. on July 24, 2008. If counsel have any special requests for instructions to the jury, the same shall be filed
at least five working days before trial.

The government shall file all motions for a departure under section 5KI .1 of the United States
Sentencing Guidelines or for a sentence below a statutory mandatory minimum at least five working days
before the sentencing hearing. Defendants seeking a downward departure must also, in writing, notify the
court and the government of any request for a downward departure, and the grounds therefore, at least five
working days before the sentencing hearing. Failure to timely comply with this rule may result in a denial of a
sentence reduction. (Local Rule 83.9(k)). If there is a conviction in this case, the sentencing proceedings are
governed by Local Rule 83.9, EDTN.

One principal purpose of this discovery order is to avoid the necessity of counsel for the
defendant(s) filing routine motions for routine discovery. Accordingly, counsel for the defendant(s) shall
make a request of the government for each item of discovery sought and be declined the same prior to the
filing of any motion.

As soon as motions are filed in a criminal case, the Clerk is directed to bring such motions to

the attention of the cognizant magistrate judge.

IT IS SO ORDERED.

s/ H. Bruce Guyton
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
UNITED STATES OF AMERICA

Plaintiff,

PHILLIPS/SHIRLEY

Defendant.

MOTION TO EXTEND MOTION CUT-OFF DEADLINE

Comes the defendant, XXXXXXXX, by and through counsel, and moves this Court for an
extension of the motion cut-off deadline presently set for June 2, 2008. The defendant requests
that this deadline be extended fourteen (14) days until June 16, 2008. The defendant would
show that his counsel has not been able to complete his investigation into the circumstances of
this case at this time and cannot yet fully advise defendant regarding the filing of motions in this
case. Counsel would show that he has received discovery from the government, but that he
continues to actively investigate the facts related to the case and relevant case law and needs
additional time to consult with his client regarding the filing of motions. It is reasonably believed
that it will take until June 16, 2008 for counsel to be able to adequately investigate and consult
with defendant regarding the filing of motions.

Counsel has spoken the Assistant United States attorney assigned to this case and has
been informed that he does not object to the relief sought in this motion.

Respectfully submitted this the 2nd day of June, 2008.



FEDERAL DEFENDER SERVICES OF
EASTERN TENNESSEE, INC.

By: s/ Jonathan A. Moffatt
Jonathan A. Moffatt
Asst. Federal Community Defender
530 S. Gay Street, Suite 900
Knoxuville, TN 37902
(865) 637-7979
BOPR No. 18137

COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

| hereby certify that on June 2, 2008, a copy of the foregoing Motion was filed
electronically. Notice of this filing will be sent by operation of the Court's electronic filing system
to all parties indicated on the electronic filing receipt. All other parties will be served by regular
U.S. Mail. Parties may access this filing through the Court's electronic filing system.

s/Jonathan A. Moffatt
Jonathan A. Moffatt




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF
AMERICA

Plaintiff,

JUDGE PHILLIPS

Defendant.

MOTION TO CONTINUE TRIAL

sssscsssscnsecesse hy and through counsel, moves the Court pursuant to 18
U.S.C. 3161(h)(8)(B) to continue the trial of this matter set for July 8, 2008. In support
of the motion, the defendant would show the following:

1. Despite reasonable diligence on the part of counsel, the case is not yet ready
for hearing. The parties believe that the case could be negotiated for a plea
agreement, but as of this date, negotiations have not produced an agreement and the
defendant has requested a jury trial. Further, counsel for Mr. Marble would show that
he has not completed his investigation into all of the facts and circumstances involved
in the case. For these reasons, defendant requests that the trial be continued.

2. Granting a continuance in this case will permit the parties the opportunity to
explore making a full resolution of the case against the defendant; it will serve the ends
of justice in that the need for additional time to properly prepare the case outweighs the
best interests of the public and the defendant in a speedy trial. 18 U.S.C. §
3161(h)(8)(A) & (B).

3. The right to a speedy trial has been fully explained to eeseessesese \Who is not



detained pending trial, and he understands that the period of time between the filing of this
motion for continuance and the rescheduled trial date of October 23, 2008 at 9:00
A.M. shall be fully excludable for speedy trial purposes.

4. Counsel for Defendant has spoken with the Assistant United States Attorney
assigned to this case and has been informed that the government does not object to this
continuance.

Respectfully submitted this 3rd day of July, 2008.

FEDERAL DEFENDER SERVICES OF
EASTERN TENNESSEE, INC.

sf Jonathan A. Moffatt
Jonathan A. Moffatt No. 18137
800 S. Gay Street, Suite 2400
Knoxville, TN 37929
(865) 637-7979

CERTIFICATE OF SERVICE

I hereby certify that on July 3, 2008, a copy of the foregoing Motion to Continue Trial
was filed electronically. Notice of this filing will be sent by operation of the Court's electronic
filing system to all parties indicated on the electronic filing receipt. All other parties will be
served by regular U.S. Mail. Parties may access this filing through the Court's electronic
filing system.

s/ Jonathan A. Moffatt
Jonathan A. Moffatt
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF
TENNESSEE AT KNOXVILLE

UNITED STATES OF AMERICA

Plaintiff,

<

Defendant.

MOTION TO SUPPRESS EVIDENCE AND
MEMORANDUM IN SUPPORT

Comes the defendant, XXXXXXXXXXXXXX, by and through counsel, and moves this
Court for an order suppressing any and all evidence seized as a result of a search and seizure
of the defendant, and the automobile in which he was an occupant, on or about November 16,
2004. The defendant would show that the automobile stop and search and seizure which
followed were conducted in violation of his constitutional rights under the Fourth Amendment to
the United States Constitution. The police officers lacked probable cause to stop the vehicle at
guestion, to detain, or otherwise seize, the defendant and to search him and the vehicle. All
evidence seized as a result of this illegal automobile stop, illegal search and illegal seizure must
be suppressed. Additionally, any and all statements made by defendant after, or in conjunction
with, the violation of his Fourth Amendment rights, should be suppressed. 1

On the day in question, Defendant was operating a 2001 Mercury Sable just off of
Sutherland Avenue on University Avenue. He was pulled over by Officer Pate. Officer Pate
knew the Defendant prior to the arrest in question.

Following the stop of the vehicle operated by Defendant, Defendant was questioned

1 As of the date this motion was filed, counsel had not received the police cruiser
videotape related to this case. It is anticipated that the videotape will be received and reviewed
prior to any hearing on this motion.

11



about his driver's license and registration. The car was owned by his girlfriend's cousin and
was typically operated by his girlfriend. Defendant attempted to locate these items in the
vehicle and was eventually asked to step out of the car by the officer. Defendant denied
consent to search the vehicle and, eventually, a K-9 officer with a "drug dog" was called to the
scene. According to information and belief the "drug dog" hit on the vehicle despite the fact that
no drugs were ever located in the vehicle. Thereafter, the officer located a handgun in the
glove compartment.

The stop and detention of a vehicle and its occupants constitutes a seizure for which
Fourth Amendment protections apply. Delaware v. Prouse, 440 U.S. 648, 653, 99 S.Ct. 1391,
59 L.Ed.2d 660 (1979). In determining the reasonableness of the vehicle stop, the court must
first assess "whether the officer's action was justified at its inception," and, second, "whether it
was reasonably related in scope to the circumstances which justified the interference in the first
place." Terry v. Ohio, 392 U.S. 1, 19-20, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

The Supreme Court has determined that the constitutional reasonableness of a traffic
stop does not depend upon the actual motivations of the detaining officer. Whren v. United
States, 517 U.S. 806, 116 S.Ct. 1769, 135 LEd.2d 89 (1996); see also United States v.
Ferguson, 8 F.3d 385, 391 (6" Cir. 1993), cert. denied, 513 U.S. 828, 115 S.Ct. 97, 130
LEd.2d 47 (1994) ("so long as the officer has probable cause to believe that a traffic violation
has occurred or was occurring, the resulting stop is not unlawful"). Although the pretextual
nature of a stop does not preclude the legality of the stop, probable cause to believe that a
traffic violation has occurred is required if the stop is t0 be permissible under the Fourth
Amendment. No such probable cause existed in this case for the Defendant was pulled over
because the officer recognized him. The stop in this case violated the defendant's Fourth

Amendment rights to be free from illegal seizure, and any evidence obtained subsequent to the
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stop of defendant's vehicle, including the handgun, should be suppressed. See Wong Sun v.
United States, 371 U.S. 471, 484, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963) (If the initial traffic stop is
illegal or the detention exceeds its proper investigative scope, the seized items must be
excluded under the "fruits of the poisonous tree doctrine™).

Further, to the extent that the Government may argue that the officer's action were
justified as a stop under Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). A
Terry stop and inquiry must, however, be reasonably related in scope to the justification for the
initiation. Id. at 19. Typically this means that the officer may ask the detainee a moderate
number of questions to determine his identity and to try to obtain information confirming or
dispelling the officer's suspicions. But the detainee is not obligated to respond. And unless the
detainee's answers provide the officer with probable cause to arrest him, he must then be
released. Berkemer v. McCarty, 468 U.S. 420, 439-40, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984).

As further stated by the Sixth Circuit, reasonable police conduct under such
circumstances is such that any subsequent detention after the initial stop must not be
excessively intrusive in that the officer's actions must be reasonably related in scope to
circumstances justifying the initial interference. United States v. Palomino, 100 F.3d 446, 449
(6" Cir. 1996). Once the purpose of the traffic stop is completed, a motorist cannot be further
detained unless something that occurred during the stop caused the officer to have articulable
suspicion that criminal activity was afoot. United States v. Erwin, 155 F.3d 818, 822 (6™ Cir.
1998) (en banc).

Here, if the officer believed the Defendant had violated local ordinances for possession
of a driver's license or failure to have registration, the violations should have been written and
as the purpose of the traffic stop was complete, the detention of Defendant should have ended.

When the officer took the unwarranted steps of calling for the "drug dog" and searching the car
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without the consent of Defendant, the Defendant's fourth amendment rights were violated, and
the evidence obtained as a result should be suppressed.
Respectfully submitted this the 15th day of April, 2005.

FEDERAL DEFENDER SERVICES OF
EASTERN TENNESSEE, INC.

By: s/ Jonathan A Moffatt
Jonathan A. Moffatt
Asst. Federal Community Defender
530 S. Gay Street, Suite 900
Knoxville, TN 37902
(865) 637-7979
BOPR No. 18137

COUNSEL FOR DEFENDANT

CERTIFICATE OF SERVICE

| hereby certify that on April 15, 2005, a copy of the foregoing Motion was filed
electronically. Notice of this filing will be sent by operation of the Court's electronic filing
system to all parties indicated on the electronic filing receipt. All other parties will be served by
regular
U.S. Mail. Parties may access this filing through the Court's electronic filing system.

s/ Jonathan A. Moffatt

Jonathan A. Moffatt
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IN THE UNITED STATES DISTRICT COURT

.~ FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA

Plain_tiff,

JARVIS/GUYTON

<
N Nl N N N N N N

Defendant.

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS EVIDENCE

Comes the defendant, eeeeeeseesscesecece hy and through counsel, and files this

supplemental, post-hearing memorandum in support of his motion for an order suppressing any
and all evidence seized as a result of a search and seizure of the defendant, and the automobile
in which he was an occupant, on or about November 16, 2004.
FACTS
On the day in question, Defendant was operating a silver 2001 Mercury Sable just off of
Sutherland Avenue on University Avenue just after 12:00 P.M. Officer Terry Pate testified that
he saw the vehicle in an alleyway in a residential area and that his attention was drawn to the

vehicle because of its presence in the alleyway. (Transcript of Hearing (hereinafter "Transcript")

p. 62). Despite his attention being drawn to the vehicle, Officer Pate acknowledged that he had
no knowledge of illegal activity and that it was perfectly legal for the car to be in the alleyway.
(Transcript pp. 36, 38).

Officer Pate further testified that his "beat" at the time of the arrest in this case was the
Mechanicsville area which includes the entire area between Sutherland Avenue and Bernard
Avenue. (Transcript p. 43). While he considered the entire area as a high crime area, he
testified that the area was not a factor as to why he would later call for a k-9 officer. (Transcript

p. 46).
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As the vehicle operated by Mr. Roundtree was turning right at a stop sign, Officer Pate
recognized the driver as James Roundtree. (Transcript p.7). Officer Pate had known

esssccceccssccceee since Officer Pate was a young boy. (Id.). He believed that esseeeeesssccccccs

history included robbery and drug charges. (Transcript p. 10). He had received BOLO's ("Be On

The Lookouts") regarding eeeeeeessecscescee 4t the precinct and had been informed about
ssescecscesccccces 55 g method of "officer safety.” (Transcript p. 31). Officer Pate, though, had
not been informed if eeeeescesscescecee had any open warrants. He had been informed at work
that eeeseessccsceccees 35 g "violent offender” and he was under the impression that
ssescecccesceccces  coUld have been run through NCIC a thousand times. (Transcript_p. 32).

Officer Pate testified that he pulled eeeeesecessccscecee oyer hbecause he was not wearing

his seat belt. Immediately after the stop, however, he did not inform XXXXXXXXXX that he had
been stopped for violation of a seat belt law. (Transcript p. 45). Instead, the officer asked
XXXXXXXXXXXX if he had "anything on him" and in particular asked him if he had a "pipe.”
(Transcript p. 46). He further asked if there was anything in the car upon which only a ticket
would be written.

The officer asked him for his identification and XXXXXXXXXX responded that he did not
have his driver's license with him. (Transcript p. 7). XXXXXXXXXXX informed Officer Pate that
the car was his girlfriend's car. (Transcript p. 47). Thereatfter, the officer asked for the vehicle's
registration and XXXXXXXXXXXX responded by looking around the vehicle for the registration.
(Transcript p. 7) The officer testified to his concern that XXXXXXXX did not check the glove
box, however a review of the video shows that the officer's specific request that XXXXXXXXXX
check the glove box occurred only a few seconds after his initial question regarding the
registration.

The officer testified that XXXXXXXXXX was overly nervous and that, "knowing his
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history" he unholstered and later drew his weapon. (Transcript pp. 8-10) The video which was
introduced as Exhibit 1 in this cause shows that the weapon was unholstered and later drawn in
the time period that the officer believed XXXXXXXXXX was acting nervous. The officer testified
that XXXXXXXXXXX stuck his hand in the glove box and that his body was shifted so that the
officer could not see into the glove box. (Transcript p. 8).

The officer thereafter called for backup and XXXXXXXXXX remained in his car until
backup arrived. When backup arrived, the officer had XXXXXXXX exit the car, patted him down,
placed him in handcuffs and put him in the back of the police cruiser. (Transcript pp. 12- 13).
The officer called into records for information needed to issue a citation for no driver's license.
The information came back and thereafter the K-9 officer was called. (Transcript p.

27). No facts were needed from the K-9 officer to complete the citation. (Transcript p. 55).
Prior to the K-9 unit being called, Officer Pate and his backup "start[ed] to kind of make sure
there is nothing in there." (Transcript p. 21). The right side door of the vehicle was opened by
officers, although no consent to search had been given. (Transcript p. 57). The officers saw a
piece of paper on the dash and then called for the K-9 officer. (Transcript p. 22). Officer
Stephens called for the K-9 unit. (Transcript p. 13).

At one point while XXXXXXXXX was in custody awaiting arrival of the K-9 unit, his
former parole officer, who would later come to the scene, was called by Officer Pate.
(Transcript p. 62).

XXXXXXXXXXXXXX's license came back good from NCIC before the K-9 unit arrived.
(Transcript p. 23). The officer testified that the citation was not complete before the K-9 unit
arrived and that he never actually completed the citation. (Transcript p. 23-24).

Officer Pate testified that he was informed by the K-9 officer that the dog hit on the

driver's side, the trunk and the passenger's side of the vehicle. (Transcript p. 26). Officer Pate
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testified that another officer's notes noted marijuana reside as being on the driver's side
floorboard, but he further testified that he never saw any residue and no drugs were recovered
from other parts of the vehicle. (Transcript p. 61). A firearm was thereafter recovered from
the glove box.
ARGUMENT

A No Probable Cause for the Stop and Seizure

The officer testified that he conducted a stop of the vehicle in question for a seatbelt
violation. He stated that he did not see a shoulder strap and believed that a shoulder strap is
necessary under local Jaw. Defendant asserts that the officer's testimony must be considered
in conjunction with his testimony that he has known XXXXXXXXX since his youth and that he
knew it was XXXXXXXXX driving as soon as he saw the vehicle. Further, the officer had been
specifically informed to "be on the lookout” for XXXXXXXXX, despite the fact XXXXXXXXXX
had no open warrants. He believed XXXXXXXXXX to have a drug history, although counsel
would note that he is unaware of any convictions of XXXXXXXXXXXXXX for drug offenses,
and does not believe any to exist.

Furthermore, Defendant would note that the officer's inability to see a shoulder strap
does not necessarily lead to a conclusion that state and local seat belt laws were violated.

B. The Purposes of the Stop and Seizure Went Well Beyond Those Legally

Proscribed Under The Circumstances; There Was No Reasonable

Suspicion Of Criminal Activity Afoot Such That The Defendant Could Be
Detained And A Drug Dog Called To The Scene.

The stop and detention of a vehicle and its occupants constitutes a seizure for which
Fourth Amendment protections apply. Delaware v. Prouse, 440 U.S. 648, 653, 99 S.Ct. 1391,
59 L.Ed.2d 660 (1979). In determining the reasonableness of the vehicle stop, the court
must first assess "whether the officer's action was justified at its inception," and, second,
"whether it was reasonably related in scope to the circumstances which justified the

interference in the first
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place.” Terry v. Ohio, 392 U.S. 1, 19-20, 88 S.Ct. (1868).

The government argues that the officer's action were justified as a stop under Terry v.
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). A Terry stop and inquiry must,
however, be reasonably related in scope to the justification for the initiation. Id. at 19. Typically
this means that the officer may ask the detainee a moderate number of questions to determine
his identity and to try to obtain information confirming or dispelling the officer's suspicions. But
the detainee is not obligated to respond. And unless the detainee's answers provide the officer
with probable cause to arrest him, he must then be released. Berkemer v. McCarty, 468 U.S.
420, 439-40, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984).

As further stated by the Sixth Circuit, reasonable police conduct under such
circumstances is such that any subsequent detention after the initial stop must not be
excessively intrusive in that the officer's actions must be reasonably related in scope to
circumstances justifying the initial interference. United States v. Palomino, 100 F.3d 446, 449
(6™ Cir. 1996). Once the purpose of the traffic stop is completed, a motorist cannot be further
detained unless something that occurred during the stop caused the officer to have articulable
suspicion that criminal activity was afoot. United States v. Erwin , 155 F.3d 818, 822 (6™ Cir.
1998) (en banc). Normally, an investigative detention must be temporary, lasting no longer
than necessary to effectuate the purpose of the stop, and the scope of the detention must be
carefully tailored to its underlying justification. Florida v. Royer, 460 U.S. 491, 500, 103 S.Ct.
1319, 75 L.Ed.2d 229 (1983).

Mr. Roundtree acknowledged that he did not have his driver's license, which was valid,
with him when he was stopped. Mr. Roundtree did not have the vehicle's registration. Pursuant
to TENN. CODE ANN. 855-9-603(f)(1) (2004) -Use of safety belts in passenger vehicles -"a law

enforcement officer observing a violation of this section shall issue a citation to the violator,
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but shall not arrest or take into custody any person solely for a violation of this section." The
officers informed XXXXXXXXXX that he was being detained when there was a belief that he did
not have a valid driver's license or a valid registration. It was clear that the officer was
proceeding to only issue citations before the K-9 officer arrived at the scene. Officer Pate
testified that he detained XXXXXXXXXout of "officer safety" issues but he specifically testified
that no decision had been made to arrest XXXXXXXXXX as he sat in the back of the police
cruiser. (Transcript p. 21). Defendant asserts that he was never arrested on any of the
misdemeanor citations which were contemplated, and never completed, by the officer. To
effectuate the purposes of the stop and the violation uncovered through questioning, the officer
should have issued the citations only, and there are no clear indications that he intended to do
otherwise prior to the arrival of the K-9 unit.

In Knowles v. lowa, 525 U.S. 113, 119 S.Ct. 484, 142 L.Ed.2d 492 (1998), the Supreme
Court ruled that the full search of an automobile pursuant to the issuance of a citation for
speeding violated the Fourth Amendment. Notably, the Court mentioned that lowa law
provided that police officers could make custodial arrests if there was cause to believe that a
person had violated a traffic law. Id. at 115. The officer in Knowles, however, had taken the "far
more usual practice” of issuing a citation. Id. The Court refused to accept the argument that the
Fourth Amendment would permit a "search incident to citation.” Id. at 118. The fact that
Defendant may have violated traffic laws did not give rise to a non-consensual search of his
vehicle being ruled constitutional.

The government, however, has argued that XXXXXXXXXX acted nervously and only
placed in his hand in the glove box, after first failing to look into the glove box, and blocked the
officer's view of the glove box. These allegations, according to the government, give rise to a

reasonable suspicion that the Defendant was engaged in criminal activity.
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Defendant agrees that a “totality of the circumstances” test should be employed by Court, but
that a proper analysis of the cilrumstances lead to a conclusion that there was no reasonable
suspicion of criminal activity. First, nervousness, even unusual or extreme nervousness, as
labeled by the officer should be viewed by the Court as having limited significance. See, e.g.,
Palomino, 100 F.3d at 450 ("nervousness alone is not a sufficient ground upon which to base a
finding of reasonable suspicion™); United States v. Richardson
385 F.3d 625, 630 (6" Cir. 2004), r'hg en banc denied (2005) (("nervousness is an unreliable
indicator, especially in the context of a traffic stop" (citing United States v. Saperstein, 723 F.2d
1221, 1228 (6 Cir. 1983)); United States v. Chavez-Valenzuela, 268 F.3d 719, 726 (9™ Cir.
2001) (extreme nervousness itself did not support a reasonable suspicion of criminal activity);
United States v. Salzano, 158 F.3d 1107, 1113 (10" Cir. 1998) ("Nervousness alone cannot
support reasonable suspicion of criminal activity. This is because it is common for most people
to exhibit signs of nervousness when confronted by a law enforcement officer whether or not the
person is currently engaged in criminal activity.") (internal citation omitted); United States v.
Wood, 106 F.3d 942, 948 (10" Cir. 1997) (extreme nervousness not a particularized, objective
basis to expand questions because the officer had no basis to compare [Defendant's] behavior
during the stop with his usual demeanor).

The officer's description of XXXXXXXXX as nervous must be viewed in light of the fact
that the officer testified he did not recall ever arresting XXXXXXXXXX before. Moreover, the
video tape reflects that the officer had his weapon unholstered and later drawn while

XXXXXXXXXXXXXX searched for the registration and otherwise responded to questioning.

The government cites a "high crime area" as a factor to be considered in determining
whether there was a reasonable suspicion of criminal activity. Officer Pate clarified however,

that the area in which Mr. Roundtree was pulled over did not weigh in his decision to call the K-
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9 unit. (Transcript p. 44). Additionally, the officer testified that a significant portion of

Knox County, the area from Sutherland Avenue over to Bernard Avenue, is a high crime
area.

Therefore, virtually any stop by an officer in that entire area of Knox County could be so
labeled. Such a labeling cannot meet Terry's requirement of a "particularized and objective"
reason to believe criminal activity is present, particularly in the early afternoon.

The government has also cited Officer Pate's awareness of Defendant's past criminal
history as giving rise to a reasonable suspicion that criminal activity was afoot. Officer Pate
testified to general knowledge of robberies, but had no idea when they occurred or the
circumstances. He did not know whether Defendant was on probation or parole. He believed
Defendant had a drug history where no convictions for drug offenses are on his record. As
noted by the Sixth Circuit in Joshua v. Dewitt, 341 F.3d 430, 446 (6:- Cir. 2003), the Terry
decision requires a reasonable suspicion that criminal activity is currently afoot, and knowledge
of criminal history, by itself does not create such suspicion.

As for the officer's testimony that the Defendant only placed his hand in the glove box
and that his body shielded the officer from the glove box, behavior that is consistent with
innocent activity cannot suffice to establish reasonable suspicion. Royer, 460 U.S. at 512. Mr.
Roundtree had informed Officer Pate that the vehicle was not his but was his girlfriend's
vehicle. Searching the driver's compartment for a registration is consistent with innocent
behavior, particularly where the officer has his hand on or near his weapon. Placing a hand into
a glove box to feel for a paper object is consistent with innocent behavior. The video tape
(Exhibit 1 to the hearing) reflects that XXXXXXXXXX was looking in the car for the registration
when asked to do so and that he did lean over to the glove box following the officer's request.
The video tape also reflects that only a few seconds took place between the request for the

registration and the request to look into the glove box.
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Officer Pate testified that as far as he knew there could have been cocaine, crack
cocaine, or meth amphetamine in the glove box. (Transcript p. 58). His interpretation of the
behavior as an indication that criminal activity was a foot amounts to little more than an
"inchoate and unparticularized suspicion or ‘hunch™ which was insufficient to detain the
Defendant and request a K-9 unit. Reid v. Georgia 448 U.S. 438, 441, 100 S.Ct. 2752, 65
L.Ed.2d 890 (1980).

C. The Time Necessary To Issue The Ticket And To Effectuate The Purposes Of
The Stop Were Completed Prior To The Appearance Of The K-9 Unit

The government attempts to analogize the facts of this case to those in the recent
Supreme Court decision of Illinois v. Caballes, 543 U.S. 405,125 S.Ct. 834, 160 L.Ed.2d 842
(2005). There are however stark differences between this case and Caballes. For instance,
the K-9 unit in Caballes had overheard the report of the stop and immediately headed for the
scene. The dog was walked around the vehicle and alerted at the trunk. Following the alert,
the officers searched the trunk, found marijuana, and arrested the defendant. The entire
incident lasted less than ten minutes. Id. at 836. In the case at bar, the K-9 unit was called to
the scene after the time period when the officer was aware of all facts necessary to issue the
citations. The K-9 did not arrive until fifteen minutes after the initial stop of the vehicle and the
"entire incident" took even longer.

The video tapes show that the officers have an interest in the vehicle which has been
stopped and are expending time with the vehicle. Officers Pate and Stephens take time to peer
into and the open doors and Officer Stephens appears to lean inside the passenger door. At this
point in time, officer safety concerns were low as the Defendant has already been hand cuffed
and placed in the back of Officer Pate's cruiser. Officer Pate further testified that he called the
Defendant's former parole officer to the scene. (Transcript p. 62) Further, the video tapes show

that XXXXXXXXXXX was questioned regarding the presence of any illegal items in
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the car and the officers discussed the stop of the vehicle and Officer Pate's familiarity with the
Defendant. The wait for the K-9 unit to arrive in this case violated the well settled law that an
officer may not continue to detain a vehicle or its driver in the absence of reasonable suspicion
of criminal activity warranting further investigation. United States v. Mesa, 62 F.3d 159, 162 (6u-
Cir. 1995)2.

Additionally, the "drug dog" in this case was less than accurate as evidenced by the
results in this case alone. Despite apparent hits on the trunk and the passenger side of the
vehicle, no drugs were found in that location. Officer Pate testified that "marijuana residue"
was mentioned in another officer's report, but he did not see this residue, or mention it in the
arrest report or criminal warrant in the case. Defendant has received no indication that any
such residue was ever collected for any purposes.

It is the burden of the government to prove an exception to the warrant requirement.
Coolidge v. New Hampshire, 403 U.S. 443, 455, 91 S.Ct. 2022, 2032, 29 L.Ed.2d 564 (1971)
(government has burden of proving exception to warrant requirement). The government
presented no evidence that the "drug dog" used in this case was reliable or well-trained despite
questions which are raised by this case alone and Defendant asserts that such facts cannot be
assumed.

Conclusion

For the reasons set forth herein the stop of the Defendant's vehicle and the
subsequent seizure of his person and search of the vehicle should be ruled unconstitutional,
and all evidence obtained from the same should be suppressed.

Respectfully submitted this the 16th day of May, 2005.

10

2 Note this is a sample document it has been abrogated in part in United States v. Burton, 334 F.3d 514, 517
(2003). The court noted that the Mesa court’s statement no longer accurately represented the law. Citing Ohio v.
Robinette, 519 U.S. 33, 136 (1996). The Supreme Court held that the fourth amendment required only that the
detention and question be reasonable under the particglzr facts of the case.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF
TENNESSEE KNOXVILLE

UNITED STATES OF AMERICA

)
V . .

JUDGE VARLAN

)
PLEA AGREEMENT

The United States of America, by the United States Attorney for the Eastern District
of Tennessee, and the defendant and the defendant's attorney, Jonathan Moffatt, have agreed upon
the following:

1.  The defendant will plead guilty to the following counts in the indictment:

a) Count One. Violation of 21 U.S.C. 8§ 841(a)(l) and 841(b)(1)(B).

The punishment for this offense is as follows: A term of imprisonment of not less than
five (5) years and not more than forty (40) years; a fine of up to $2 million; a term of supervised
release of at least four (4) years up to life; and a $100 special assessment.

b)  Count Two. Violation of 18 U.S.C.§ 924(c).

The punishment for this offense is as follows: A term of imprisonment of a minimum
mandatory five (5) years and up to life imprisonment, consecutive to any other term of
imprisonment; a fine of up to $250,000.; a term of supervised release of not more than five (5)
years; and a $100 special assessment.

c) In consideration of the defendant's guilty plea(s),the United States also agrees
not to further prosecute the defendant in the Eastern District of Tennessee for any other non-tax
firearm criminal offense(s) committed by the defendant that are known to the United States
Attorney's Office for the Eastern District of Tennessee at the time of the execution of this plea

agreement.




2. The parties agree that the appropriate disposition of this case would be the
following as to each count:

a) The Court may impose any lawful term of imprisonment up to the statutory

maximum;

b)  The Court may impose any lawful fine up to the statutory maximum;

c) The Court may impose any lawful term of supervised release;

d) The Court will impose a special assessment fee as required by law; and

e) The Court may order forfeiture as applicable and restitution as appropriate.

3. The defendant has read the indictment, discussed the charges and possible
defenses with defense counsel, and understands the crimes charged. The defendant is pleading guilty
because the defendant is in fact guilty. In order to be guilty, the defendant agrees that each of the
following elements of the crime must be proved beyond a reasonable doubt: Count One. That the
defendant did ( 1) knowingly, intentionally and without authority, (2) possess with intent to
distribute, (3) a controlled substance; and (4) that controlled substance was five (5) grams or more
of cocaine base, also known as "crack.” Count Two. That the defendant (1) possessed a firearm,
(2) in furtherance of a drug trafficking crime for which the defendant can be prosecuted in a court of
the United States.

4. In support the defendant’s guilty plea, the defendant agrees and stipulates to the
following facts which satisfy these elements. These are the facts submitted for the defendant's
guilty plea. They do not necessarily constitute all the facts in the case. Other facts may be relevant
to sentencing. Both the defendant and the United States retain the right to present additional facts to

the Court to ensure a fair and appropriate sentence in this case.
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a). On November 26, 2007, Deputy United States Marshals, along with members of the
Knoxville Police Department, executed a federal fugitive arrest warrant on Donald Flack who was
residing at defendant's home located at 2423 Brooks Avenue, Knoxville, Tennessee. When
agents arrived at the front door of the house, they saw Flack run down a hallway toward the rear of the
house. At this point, agents immediately gained entry to the house.

b). Agents then saw Flack and the defendant coming out of a dark rear hallway.
Defendant's bedroom is off of this hallway. During the arrest of Flack, the defendant and Leola
Wedgman were detained as part of the investigation. During defendant's pat down, the defendant was
found to have 13.9 grams of cocaine base and 6.2 grams of marijuana in his pocket. After being
Mirandized defendant gave law enforcement consent to search his bedroom.

C). While searching defendant's bedroom (off of the same hallway where agents first
saw defendant), law enforcement noticed that a Sony Playstation video game was "paused" on the
defendant's television, indicating someone had recently been in the bedroom. Law enforcement also
found two digital scales and a marijuana bong. Additionally, six firearms, including a loaded
.45 caliber semi-automatic pistol, were also found in defendant's bedroom. Also, a box of 9mm rounds
of ammunition were found in defendant's bedroom closet. In his post-Miranda statement, defendant
admitted that the loaded .45 caliber semi-automatic pistol was his.

d). After the grand jury returned the indictment for these offenses, a federal arrest
warrant was entered for the defendant on December 18, 2007. Defendant was subsequently contacted by
federal agents about surrendering. Over the course of three weeks defendant would assure the federal
agents that he would tum himself in. The defendant never kept his word and actively evaded
apprehension. Ultimately, numerous law enforcement officers, both federal and state, tracked him over

this three week period and eventually apprehended him on January 7, 2008.
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5. The defendant understands that by pleading guilty the defendant is giving up
several rights, including:
a) the right to plead not guilty;
b) the right to a speedy and public trial by jury;
C) the right to assistance of counsel at trial;
d) the right to be presumed innocent and to have the burden of proof placed on
the United States to prove the defendant guilty beyond a reasonable doubt;
e) the right to confront and cross-examine witnesses against the defendant;
f) the right to testify on one's own behalf, to present evidence in opposition to
-the charges and to compel the attendance of witnesses; and
0) the right not to testify and to have that choice not used against the defendant.
6. Given the defendant's agreement to plead guilty, the United States will not oppose a
two-level reduction for acceptance of responsibility under the provisions of Section 3E 1.1(a) of the
Sentencing Guidelines. Further, if the defendant's offense level is 16 or greater, the United States
agrees to move, at or before the time of sentencing, that the Court decrease the offense level by one
additional level pursuant to Section 3EI.I(b) of the Sentencing Guidelines. Should the defendant
engage in any conduct or make statements that are inconsistent with accepting responsibility for the
defendant's offense(s), including violations of conditions of release or the commission of additional
offenses prior to sentencing, the United States will be free not to make such motion or to withdraw
such motion if already made, and will be free to recommend to the Court that the defendant not
receive any offense level reduction for acceptance of responsibility under Section 3El.1of the
Sentencing Guidelines.

7. The defendant agrees to pay the special assessment in this case prior to sentencing.
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8. No promises have been made by any representative of the United States to the
defendant as to what the sentence will be in this case. Any estimates or predictions made to the
defendant by defense counsel or any other person regarding the potential sentence in this case
are not binding on the Court. The defendant understands that the sentence in this case will be
determined by the Court after it receives the pre-sentence report from the United States
Probation Office and any information presented by the parties. The defendant acknowledges that
the sentencing determination will be based upon the entire scope of the defendant's criminal
conduct, the defendant's criminal history, and pursuant to other factors and guidelines as set
forth in the Sentencing Guidelines and the factors set forth in 18 U.S.C. § 3553.

9. Unless otherwise limited by an agreed preliminary order of forfeiture, the defendant
agrees to forfeit to the United States immediately and voluntarily any and all assets and property, or
portions thereof, which are in the possession or control of the defendant or the defendant's
nominees that were used and intended to be used in any manner or part to commit and to facilitate
the commission of a violation of 21 U.S.C. § 841, et seq., and/or any and all assets and property, or
portions thereof, subject to forfeiture as proceeds of the defendant's criminal activities which are in
the possession or control of the defendant or the defendant's nominees. The defendant further
agrees to assist the United States fully in the identification, recovery and return to the United
States of any other assets or portions thereof subject to forfeiture. The defendant further agrees to
make a full and complete disclosure of all assets over which the defendant exercises control and
those which are held or controlled by a nominee. The defendant agrees to forfeit all interests in the
properties as described above and to take whatever steps are necessary to pass clear title to the
United States. These steps include, but are not limited to, the surrender of title, the signing of a

consent decree of forfeiture, and the signing of any other documents necessary to effectuate such
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transfers. The defendant agrees not to object to any civil or criminal forfeiture brought against

these properties. The defendant agrees to take all such steps to locate such property and to pass
title

to the United States before the defendant's sentencing.

10.  The defendant agrees to pay any fine and/or restitution imposed by the Court to the
Clerk of Court. The defendant also agrees that the full fine and/or restitution amount shall be
considered due and payable immediately. If the defendant cannot pay the full amount immediately
and is placed in custody or under the supervision of the Probation Office at any time, the defendant
agrees that the Bureau of Prisons and the Probation Office will have the authority to establish
payment schedules to ensure payment of the fine and/or restitution. The defendant further agrees to
cooperate fully in efforts to collect the fine and/or restitution obligation by set-off of program
payments, execution on non-exempt property, and any other means the United States deems
appropriate. Finally, the defendant and counsel agree that the defendant may be contacted
regarding the collection of any fine and/or restitution without notifying counsel and outside the
presence of counsel.

11.  (a) In consideration of the concessions made by the United States in this agreement
and as a further demonstration of the defendant's acceptance of responsibility for the offense(s)
committed, the defendant agrees not to file a direct appeal of the defendant’s conviction(s) or
sentence except the defendant retains the right to appeal a sentence imposed above the sentencing
guideline range as determined by the district court.

(b) In addition, the defendant knowingly and voluntarily waives the right to file any
motions or pleadings pursuant to 28 U .S.C. § 2255 or to collaterally attack the defendant's
conviction(s) and/or resulting sentence. The parties agree that the defendant retains the right to

raise, by way of collateral review under § 2255, claims of ineffective assistance of counsel or
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prosecutorial misconduct not known to the defendant by the time of the entry of judgment.

12.  This agreement becomes effective once it is signed by the parties. If the United States
violates the terms of this agreement, the defendant will have the right to withdraw from this
agreement. If the defendant violates the terms of this agreement, moves to withdraw the defendant's
guilty plea(s), or violates any court order or any local, state or federal law pending the resolution of
this case, then the United States will have the right to void any or all parts of the agreement and may
also enforce whatever parts of the agreement it chooses. In addition, the United States may prosecute
the defendant for any and all federal crimes that the defendant committed related to this case,
including any charges that were dismissed and any other charges which the United States agreed not
to pursue. The defendant expressly waives any statute of limitations defense and any constitutional
or statutory speedy trial defense to such a prosecution. The defendant also understands that a
violation of this plea agreement by the defendant does not entitle the defendant to withdraw the
defendant's guilty plea(s) in this case.

13.  This plea agreement constitutes the full and complete agreement and understanding
between the parties concerning the defendant's guilty plea to the above-referenced charge(s), and
there are no other agreements, promises, undertakings, or understandings between the defendant
and the United States. The parties understand and agree that the terms of this plea agreement can be
modified only in writing signed by all of the parties and that any and all other promises,
representations, and statements whether made before, contemporaneous with, or after this agreement,
are null and void.

James R. Dedrick
United States Attorney
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James R. Dedrick
United States Attorney

800 Market Street, Suite 211
Knoxville, TN 37902
865.545.4167
Fax 865.545.4176

United States Department of
Justice United States Attorney's
Office Eastern District of
Tennessee

June 25, 2008

Jonathan Moffatt

Federal Defender Services 800
S. Gay Street, Ste. 2400

Knoxville, TN 37929
Re PrOffer redacted

Dear Mr. Moffatt:

§ is interested in meeting with

You have indicated that your client§ - v
ice for purposes of a proffer. We

the investigating agentis and representative -
are amenable to receiving such an profier.

'

In order to assure that there are no misunderstandings, | am writing to clarify the
ground rules for the proffer with your client.

First, except as provided below, no statements or other information provided by
your client during the proffer or discussion will be used as evidence against him in any
criminal case.

Second, the government may make derivative use of and may pursue any
investigative leads suggested by any statements or other information provided by your
client. This provision is necessary in order to eliminate the necessity for a Kastigar
hearing at which the government would have to prove that the evidence it would introduce
at trial is not tainted by any statements or other information provided by your client during
the proffer or discussion.

Third, in the event your client is a witness at any trial or other proceeding and offers
testimony materially different from any statements or other information provided during the
proffer or discussion, the attorney for the government may cross-examine him and present
evidence concerning any statements or other information provided during the proffer or
discussion. Also, in the event your client is a witness at any trial or other proceeding and
offers testimony materially different from any statements or other information provided
during the proffer, his statements or information provided may be used against him and he
may be prosecuted for perjury under 18 U.S.C. § 1621, false declarations under 18 U.S.C.
8 1623 and making false statements in violation of 18
U.S.C. § 1001. Similarly, in the event that your client makes materially false, fictitious
or fraudulent statements or representation to the agents, those statements can be used
against him and he may be prosecuted for violating 18 U.S.C. § 1001. These
provisions are necessary in order to assure that your client does not abuse the
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Jonathan Moffatt -2- June 25, 2008

opportunity for proffer, does not make materially false statements to a government agency
and does not commit perjury when testifying at trial.

| trust that your client will find these ground rules fair and reasonable. If your client
wishes to engage in proffer under these ground rules, he should sign this letter where
indicated below. Once signed, please return the original to me and retain a copy for your
files.

Sincerely

/%ed rick
ates Attorney

By:

APPROVED:

e =2 5—c>Y

Date

Lis o8

Date
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FEDERAL PRETRIAL MOTIONS CHECKLIST
BY: Thomas J. Wright

"I don't handle many criminal cases." "l rarely go to federal court.”" If this describes you
then hang on to this article. It may save you several hours of thought and research.

Federal criminal cases generally move along at a rapid and very structured pace following
an indictment. A pretrial motion cutoff date often follows shortly after the arraignment. While
you are properly occupied with investigation, legal research and client relation activities,
your opportunity to file motions slips away like a four year old at a family reunion.

Pretrial motions can be particularly important in federal criminal cases. Approximately

two percent of federal criminal defendants go to trial and win.1 You have a better
chance of successfully defending an accused through pretrial motions. Even in you don't
dispose of a case based on pretrial motions, they may be important in plea
negotiations and in structuring the issues and evidence at trial.

Since there is only a small percentage of the bar who regularly practice in federal court,
but a large number who are sporadically called upon to represent clients in connection with
federal criminal proceedings, | thought this checklist might be a valuable tool to share with
the bar. Because of the potentially critical importance of pretrial motions and the usually
limited window of opportunity you have to file them, | have been developing this list over the
past few years to increase my efficiency and effectiveness.

I believe the list will be helpful in any criminal case, but it is geared toward the Federal
Rules of Criminal Procedure and contains citations primarily to Sixth Circuit Court of
Appeals decisions. This checklist is not presented as the "be all and end all" listing of
federal pretrial motions. It is, and must be, a starting point. As you read advance sheets and
represent federal criminal defendants, you will come up with additional motions and
additional citations which could be added to your checklist. My hope is that this will serve as
a useful and time saving start as you begin your next federal criminal case.

The subject matter of possible motions is listed in alphabetical order. The information can
be used in at least two ways. First, in deciding what motions to file, simply review the
subjects listed without regard to any citations. Second, if you know you want to file a
particular motion, go to that section of the outline to obtain statutory or case law citations to
jumpstart your legal research on that motion.

I. BILL OF PARTICULARS, Rule 7(f). Must be made within 10 days of arraignment or
when otherwise allowed by court. United States v. Rey, 923 F.2d 1217, 1222 (6th
Cir. 1991); United States v. Branan, 457 F.2d 1062, 1065 (6th Cir. 1972), Wong
Tai_v. United States, 273 U.S. 77 (1927); see Advisory Committee Notes to the
1966 Amendment of Rule 7.

II. BOND - see release.

lll. CONTINUANCE | ENLARGEMENT OF TIME, Rule 45(b); 18 USC § 3161(h)(1);
(M (3); (h)(S).

IV. DISCLOSE GRAND JURY PROCEEDINGS, Rule 6(e)(3)(C). (see, DISCOVERY).
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V. DISCOVERY, Rules 16 and 12(b)(4)

A. Defendant's Statements, Rule 16(a)(1)(A).
1. Written or recorded.

2. Oral to law enforcement in response to interrogation.
B. Defendant's Prior Record, Rule 16(a)(1)(D).

C. Documents and tangible objects, Rule 16(a)(1)(E).
1. To be used in government case in chief.
2. Material to preparation of defense.

D. Reports of exams or tests, Rule 16(a)(1)(F).
1. To be used in government case in chief.
2. Material to preparation of defense.

E. Expert Witness testimony summary, Rule 16(a)(1)(G).
F. Withess statements, Rule 26.2, 18 USC 83500, Jencks Act.

G. Exculpatory evidence and information,

1. Brady, 373 U.S. 83 (1963) - exculpatory evidence

2. Giglio, 405 U.S. 150 (1972) - credibility

3. Badley, 473 U.S. 667 (1985) - impeachment

4. Personnel files of testifying officers. U.S. v. Henthorn, 931 F.2d 29 (9th Cir. 1991), cert.

denied 112 S.Ct. 1585 (1992); U.S.v. Cadet, 727 F.2d 1453 (9th
Cir. 1984).

5. Witness statements which do not refer to defendant. Jones v. Jago, 575 F.2d 1164
(6th Cir.), cert. denied, 439 U.S. 833 (1978).

H. Electronic Surveillance Logs and Transcripts.  Alderman v. United States, 394
U.S. 165 (1969); United States v. Yanqita, 552 F.2d 940 (2nd Cir. 1977).

I. Sample of anything which is or should be analyzed - drug, blood, urine, etc. - Due
Process.

J. Examine objects for fingerprints.
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K. Subpoena tangible objects or documents from
government of third party - Rule 17(c).

L. Take deposition - Rule 15, 18 USC § 3503.

M. Reveal identity of informant, Roviaro v. U.S., 353 U.S. 53 (1957)3; United States v.
Whitley, 734 F.2d 1129, 1137 (6th Cir. 1984).

N. Grand Jury Transcript. United States v. Short, 671 F.2d 178 (6th Cir.), cert. denied
, 457 U.S. 1119 (1982). Rule 6(e)(3)(C).

0. Other - Inherent power of court to require disclosure of information necessary to defense.
United States v. Nobles, 422 U.S. 225, 231 (1975); United
States v. Narciso, 446 F.Supp. 252 (E.D. Mich. 1977).

VI. DISMISSAL, Rule 48

A. Double Jeopardy - Fifth Amendment; Blockburger v. United States, 284 U.S. 299
(1932); Grady v. Corbin, 495 U.S. 508 (1990)4; United States v. Felix, 503
U.S. 378 (1992).

B. Statute of Limitations - 18 USC § 3281 et seq.

C. Unconstitutional ity of the charged offense or statute.

1. Overbreadth - Hoffman Estates v. Flipside, 455 U.S. 489 (1982).

2. Vagueness - Due Process Clause of 5th and 14th Amendments; United States v.
Salisbury, 983 F.2d 1369 (6th Cir. 1993); Grayned v. City of
Rockford, 408 U.S. 104 (1972).

3. Infringement of First Amendment Rights

4. Reduces burden of proof or infringes on presumption of innocence. In re Winshi p,
397 U.S. 358 (1970); Speiser v. Randall, 357 U.S. 513 (1958).

5. Beyond Congressional power to regulate under Commerce Clause. United States v.
Lopez, 115 S.Ct. 1624 (1995).

D. Grand jury proceedings defect, Rules 12(b)(1) and 6(b), 28 USC § 1867.

1. Composition - Castaneda v. Partida, 430 U.S. 482 (1977); Vasquez v. Hillery, 474
U.S. 254 (1986).

2. Prosecutorial Misconduct - United States v. Mechanik, 475 U.S. 66 (1986); Bank of
Nova Scotia v. United States, 487 U.S. 250 (1988); United States v.
Williams, 504 U.S. 36 (1992).

3 Note this is a sample document and is superseded by state statute. (The common law standard formerly followed in Texas
was based on Roviaro but it had been supplanted by Rule 508 of the Texas Rules of Evidence, and that the circumstances under
which disclosure of an informant’s identity is required under Rule 508 are broader than under Roviaro). Sanchez v. State, NO.

01-09-00288-CR, 2010 WL 1840238 at *11 (Tex. App.- Houston [1% Dist.] 2010).

4 Note this is a sample document and has been overruled by United States v. Dixon, 509 U.S. 688, 703 (1993). The Court stated
that Grady must be overruled. Unlike the Blockburger analysis, whose definition of what prevents two crimes from being the
"same offense," U.S. Const. amend. V has deep historical roots and has been accepted in numerous precedents of the court.

Grady lacks constitutional roots. The "same-conduct” rule it announces is wholly inconsistent with earlier United States
Supreme Court precedent and with the clear common-law understanding of double jeopardy.
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E. Prosecutorial Misconduct.
1. Violation of Brady obligation, Discovery Rules or Orders, Rule 16.
2. Selective prosecution - U.S. v. Sammons, 918 F.2d 592 (6th Cir. 1990)
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3. Vindictive prosecution - Bordenkircher v. Hayes, 434 U.S. 357, rehearing denied,
435 U.S. 918 (1978); Thigpen v. Roberts, 468 U.S. 27 (1984);
Alabama v. Smith, 490 U.S. 794 (1989).

4. Loss or destruction of evidence. U.S. v. Mclernon, 746 F.2d 1098 (6th Cir. 1984)>;
U.S. v. Bohl, CA No: 91-5180 (10th Cir. 05/20/94).

F. Outrageous government conduct. U.S. v. Russell, 411 U.S. 423 (1973). United
States v. Twigg, 588 F.2d 373 (3rd Cir. 1978). United States v. Solorio, 37
F.3d 454 (9th Cir. 1994); United States v. Santana, 6 F.3d 1 (1St Cir.
1993). Note: The Sixth Circuit currently says there is no such defense,
United States v. Tucker, No. 93-6028 (6th Cir. 07/15/94).

G . Lack of Jurisdiction, see generally Rule 18, 18 USC § 3231.

H. Speedy Trial Right Violation

1. Statutory basis: 18 USC 88 3161 and 3162. United States v. Napolitano, 761 F.2d 135
(2nd Cir), cert. denied, 474 U.S. 842 (1985); United States v.
Richmond, 735 F.2d 208 (6th Cir. 1984).

2. Constitutional Basis: Fifth and Sixth Amendments, Barker v. Wingo, 407 U.S. 514
(1972); U.S. v. MacDonald, 456 U.S. 1 (1982); Doggett v. United
States, 505 U.S. 647 (1992).

3. Detainer Act. 18 USC App. Ill.

4. Rule 48(b) - United States v. Deleo, 422 F.2d 487 (1st Cir.), cert. denied, 397 U.S.
1037 (1970).

I. Defect in Indictment, Rule 12(b)(2).

1. Failure to charge an offense. U.S. v. Superior Growers, No. 92- 1087 (6th Cir.
12/11/92).

2. Failure to show jurisdiction

3. Duplicitous (see also "Election™)

4. Multiplicitous (see also "Election™)

VII. ELECTION:  To compel government to elect between counts when there is
misjoinder or where the indictment is multiplicitous or duplicitous. U.S.
v. Universal CIT Credit Corp., 344 U.S. 218, 225 (1952); U.S.v. Robinson, 651
F.2d 1188 (6th Cir. 1981), cert. denied, 454 U.S. 875 (1981).

VIIl. EXPERTS OR OTHER SERVICES AT GOVERNMENT EXPENSE, 18 USC §
3006A(e).

IX. MENTAL EVALUATION - COMPETENCY, 18 USC §4241.
X. NOTICE OF ALIBI, Rule 12.1.

XI. NOTICE OF INSANITY DEFENSE, Rule 12.2. See also 18 USC § 17.

5 Note this is a sample document. Arizona v. Youngblood., 488 U.S. 51, 109 (1988) added a threshold requirement that
any defendant arguing violation of his right of compulsory process-or any constitutional violation involving the loss of
potentially exculpatory evidence--- show that the government acted in bad faith (in, for example, deporting a potential
witness). United States v. Damra, 621 F.3d 474, 485 (2010)
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XIll. NOTICE OF PUBLIC AUTHORITY DEFENSE, Rule 12.3.

Xlll. PRETRIAL CONFERENCE, Rule 17.1.
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XIV; RECUSAL, 28 USC 8§ 144 and 455(b)(1). Inre M. Ibrahim Khan, P.S.C., 751 F.2d 162
(6th Cir. 1984); United States v. Couch, 896 F.2d 78 (5th Cir. 1990).

XV. RELEASE

A. Pending Trial - Rule 46(a), 18 USC § 3142.
B. During Trial - Rule 46(b).
C. Sentencing or Appeal - Rule 46(c), 18 USC 8§3143.

XVI. RETURN OF PROPERTY TAKEN BY SEARCH WARRANT, Rule 41(e)

XVII. "THE RULE" (sequestration of witnesses) usually made orally at inception of trial but
want to make sure court advises witnesses not to discuss their testimony with
other witnesses either before or after they testify. FRE 615.

XVIIl. SEQUESTRATION OF JURORS, United States v. Greer, 806 F.2d 556 (5th Cir.
1986); United States v. Swainson, 548 F.2d 657 (6th Cir.), cert. denied,
431 U.S. 937 (1977).

XIX. SEVERANCE, Rule 12(b)(5)

A. From other defendants - Rule 14. United States v. Paulino, 935 F.2d 739, 751 (6th
Cir. 1991); United States v. Saleh, 875 F.2d 535 (6th Cir. 1989); United
States v. Warner, 690 F.2d 545, 551 (6th Cir. 1982); United States v.
Reynolds, 489 F.2d 4 (6th Cir. 1973).

B. From other counts - Rule 8(a), Rule 14. United States v. Harris, 635 F.2d 526 (6th Cir.
1980), cert. denied 451 U.S. 989 (1981). United States v. Joshua, 976 F.2d
844 (3rd Cir. 1992) (felon in possession severed).

C. Zafiro v. United States, 113 S.Ct. 933 (1993); United States v. Breinig, 70 F.3d. 850
(6th Cir. 1995).

XX. STRIKE (SURPLUSAGE) UNNECESSARY PREJUDICIAL STATEMENTS OR
WORDS FROM THE INDICTMENT, Rule 7(d); United States v. McGuire, 744
F.2d 1197 (6th Cir. 1984); (alias) United States v. Dioguardi, 428 F.2d 1033 (2nd
Cir.), cert. denied 400 U.S. 825 (1970).

XXL SUBPOENAS
A. Witnesses at government expense - Rule 17(b).

B. Documents and tangible objects before trial - Rule 17(c).
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XXII. SUPPRESSION, Rule 12(b)(3)

A. Evidence seized in violation of Fourth Amendment
1. Invalid warrant
a. Lack of probable cause to support
(1) Stale information. United States v. Boyd, 422 F.2d 791 (6th Cir. 1970); United
States v. Bennett, 905 F.2d 931, 933 (6th Cir. 1990).

(2) Reliability of informant
(3) Foundation for informant's or officer's assertions
b. Lack of particularity, over broad or inaccurate description of premises to be
searched or property to be seized.
c. Reckless or intentional false statements/omissions in supporting affidavit. Eranks v.
Delaware, 438 U.S. 154 (1978); United States v. Bennett,
905 F.2d 931 (6th Cir. 1990); United States v. Jacobs, 986
F.2d 1231 (8th Cir. 1993); United States v. Stanert, 762 F.2d
775 (9th Cir. 1985).
2. Valid warrant - Unreasonable execution, United States v. Bates, 84 F.3d 790 (6th Cir.
1996).
3. No warrant and no exception to warrant requirement; (burden on government to prove
exception).United States v. De La Fuente, 548 F.2d 528, 533 (5th
Cir.) cert. denied 434 U.S. 954 (1977).
a. "Protective Sweep" incident to an arrest, Maryland v. Buie, 494 U.S. 325 (1990);
United States v. Biggs, 70 F.3d. 913 (6th Cir. 1995); United
States v. Colbert, 76 F.3d 773 (6th Cir. 1996).
b. Terry Stops (traffic stops). Length of stop and scope of inquiries exceeded that
necessary to disapate initial basis for stop. United States v.
Erwin, 71 F.3d. 218 (6th Cir. 1995)%; United States v.
Ferguson, 8 F.3d 385 (6th Cir. 1993); United States v. Mesa,
62 F.3d 159 (6th Cir. 1995)".
B. Evidence seized in violation of Knock and Announce Rule; 18 USC § 3109;
Wilson v. Arkansas, 115 S.Ct. 1914 (1995).

C. Confessions obtained in violation of 5th or 6th Amendments. 18 USC § 3501.

1. Coerced in violation of Fifth Amendment. U.S.v. Finch, 988 F.2d 349 (6th Cir.
1993).

2. Obtained without being advised of rights under Miranda.

3. Obtained during period of detention violative of Rule 5(a)'s requirement of prompt
presentment before a Judicial Officer.  Mallory v. u.S., 354
U.S. 449 (1957); U.S. v. Alvarez-Sanchez, 114 S.Ct. 1599, 128
L.Ed.2d 319 (U.s: 1994).

4. Obtained after assertion of right to counsel in violation of Sixth Amendment.

5. Use by prosecutor of immunized statement.  Kastigar v. United States, 406 U.S.
441, 92 S.Ct. 1653.

D. Evidence of other crimes or bad acts, FRE 404(b), and Motion for record of balancing
prejudice v. probative value under FRE 403, see, U.S. v. Acosta-Cazares,
878 F.2d 945, 951 (6th Cir 1989); United States v. - Merriweather, 78 F.3d

& Note this is a sample document. Vacated by the court on grant of rehearing en banc March 6, 1996. Reported at: 1996
U.S. App. Lexis 3986.

7 Note this is a sample document. Abrogated in reIevaztfart by United States v. Goss, 852 F. Supp. 2d 871 (W.D. Mich.



1070 (6th Cir. 1996).

E. Identification testimony

2012).
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1. Line-up obtained in violation of defendant's Sixth Amendment right to counsel -
United States v. Wade, 388 U.S. 218 (1967).

2. Line-up unduly suggestive. Manson v. Brathwaite, 432 U.S. 98 (1977); Stovall v.
Denno, 388 U.S. 293 (1967).

F. As a sanction for prosecutorial misconduct - failing to disclose discoverable or
exculpatory evidence. Rule 16(d)(2)

G. In limine to exclude evidence which should not be admitted under the Federal Rules of
Evidence. United States v. Merriweather, 78 F.3d 1070 (6th Cir. 1996).

H. Tape recordings.

1. Inaudibility - U.S. v. Robinson, 707 F.2d 872 (6th Cir. 1983).
2. Wiretaps. 18 U.S.C. § 2510 et seq.

a. Minimization. 18 U.S.C. § 2518(5). Burden on government. United States v. Rizzo, 491
F.2d 215 (1st Cir.), cert. denied, 416 U.S. 990 (1974);
. but see, United States v. Giacalone, 853 F.2d 470, 482 (6th
Cir.), cert. denied 488 U.S. 910 (1988).

b. Sufficiency of supporting affidavits - basically same considerations as search
warrant affidavits, but also requirement of a statement as to
why normal investigation procedures have  been
unsuccessful or would be futile. 18 U.S.C. §2518(1)(c).
United States v. Lambert, 771 F.2d 83 (6th Cir. 1985).

c. Immediacy of judicial sealing United States v. Ojeda Rios, 495 U.S. 257 (1990);

United States v. Wilkinson, 26 F.3d 1103 (6th Cir. 1994);
United States v. Quintero, 38 F.3d 1317 (3rd Cir. 1994).

XXIIl. VENUE, CHANGE IN, Rule2l1l. United States v. Aronoff, 463 F.Supp

454(S.D.N.Y. 1978); United States v. Haley, 504 F.Supp.1124 (E.D.Penn.
1981). United States v. Johnson, 323 U.S. 273, 65 S.Ct 249 (1944)."
United States v. Cashin, 281 F.2d 669, 675 (2d Cir. 1960). See also,
Rule 18 and 18 USC 8§ 3235 through 3238 for other venue provisions.

1993 Judicial Business of the United States, Administrative Office of the U.S.
Courts.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
At CHATTANOOGA

UNITED STATES OF AMERICA,
Plaintiff
VvV . No.
Judge Edgar
DEFENDANT,
Defendant

MOTION TO WITHDRAW ON
GROUNDS OF CONFLICT OF INTEREST

Comes counsel for the defendant, eeseeeeessscccceee and respectfully requests permission to

withdraw as counsel of record for DEFENDANT. In support, counsel would show that the Federal
Defender has represented an individual with interests adverse to those of the defendant in the above-
captioned matter.
Accordingly, counsel requests permission to withdraw as counsel of record in the above-
captioned case, and further requests that this Court appoint substitute counsel for the defendant.
Respectfully submitted,

FEDERAL DEFENDER SERVICES OF
EASTERN TENNESSEE, INC.

By:

David F. Ness
The Flatiron Building, Suite 203 707

Georgia Avenue
Chattanooga, TN 37402
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(423) 756-4349
CERTIFICATE OF SERVICE
The undersigned hereby certifies that a n exact copy of the foregoing has been sent to
M r. Perry H. Piper, Assistant United States Attorney, 1 1 10 Market

Street, Suite 301, Chattanooga , Tennessee, 37402, on this the day of

David F. Ness
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UNITED STATES DISTRICT COURT
EAST ERN DISTRICT OF TENNESSEE

At Chattanooga
UNITED STATES OF AMERICA,
Plaintiff
v No.
Judge
Defendant

MOTION FOR PRETRIAL PSYCHIATRIC
AND/OR PSYCHOLOGICAL EXAMINATION

Comes the defendant, by and through counsel, and moves the Court for an Order
requiring that the defendant be evaluated pursuant to 18 United States Code, Section 4241
(a) to determine whether he is competent to stand trial.

Although he is not a professional, counsel for the defendant has reason to believe that
the defendant may be "suffering from a mental disease or defect rendering him mentally
incompetent to the extent that he is unable to understand the nature and consequences of the
proceedings against him or to assist properly in his defense.” 18
U.S.C. Section 4241(a).

Upon the completion of the examination and a written report having been received by
counsel for both sides, the defendant may move the Court for a further hearing to determine the
defendant's competency to stand trial. The defendant would respectfully request that the Court
defer any hearing concerning the above matters until such time as counsel for the defendant has

received the report of the examiner.
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Respectfully submitted,

FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

By:

Perry H. Piper
The Flatiron Building
Suite 203
707 Georgia Avenue
Chattanooga, TN 37402
(423) 756-4349

Counsel for

Certificate of Service
The undersigned hereby certifies that an exact copy of the foregoing has been sent to

John P. MacCoon, AUSA, 1110 Market Street, Suite 301, Chattanooga, Tennessee, 37402,

on this the day of___, 1999.

Perry H. Piper
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May 17, 2002

Mr.

Assistant United States Attorney
1110 Market Street, Suite 301
Chattanooga, TN 37402

R E: United States of America v.
U.S.D.C. of Eastern District of Tennessee; 1:00-cr

Dear

This letter is to notify you that Judge Carter appointed me to rep resent regarding
the above referenced complaint/indictment.

REQUEST FOR PRESERVATION

We would specifically request that you make a diligent effort to
preserve the items and evidence designated herein, whether in your immediate
possession and /o r control or in the possession and /or control of a n y agency of the
state, federal or local government, or any of their law enforcement agencies. This
request is very detailed , although not a | I-inclusive, in order to comply with the dictates
of Brady v. Maryland_, 373 U .S. 83 (1 963); United States v. Agurs, 427 U .S. 97 (1
976)8; and Gigio v. United States, 405 U .S.150 (1 97 2) . This request is also made in
accord with the Court's Discovery Order, Rules 12 and 16 of the Federal Rules of
Criminal Procedure, and pursuant to the Fifth and Fourteenth Amendments to the
United States Constitution.

8 Note this is a sample document. In United States v. Bagley, 473 U.S. 667, 678 (1985), the Court disavowed the difference
between exculpatory and impeachment evidence under Brady and abandoned the distinction between the second and third Agurs
classifications, namely, the “specific request” and “general or no request” situations. Under Bagley, regardless of the request,
favorable evidence is material and constitutional error will result if there is a reasonable probability that had the evidence been
disclosed, the result of the trial would have been different.
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Mr.

May 17, 2002
Page Two

REQUEST FOR DI SCOVERY

We request the following items as part of the discovery and pursuant to the pre-trial

Discovery Order in this case:

1.

Recorded grand jury testimony of the defendant, the , relating to
complaint/indictment.

a. Any other tangible object found on and seized from the
defendant's person whether or not these objects are to be used as
evidence.

b. Any tangible object which the government intends to offer into evid-

ence, either by introduction of the actual object or by reference, against
the defendant.

Any and all voice records, tapes, mechanical or electronic recordings
(including surveillance by any recording device concealed on any person ) ,
logs, transcripts, computer printouts, notes (original and edited ), reports,
memoranda , summaries or any other records of any and all communications
by or held between any law enforcement agencies, if such communications
relate, in any way, to this indictment or to the arrest of the defendant,

Any transcripts, logs, tapes, reports, notes (original and edited ), memoranda,
voice records, mechanical or electrical recordings, or other records relating to the
defendant's arrest, which were made by federal , state or local | aw
enforcement officers contemporaneous with or subsequent to the defendant's
arrest.

Any and all pictures, slides, films, videotapes, or photographs taken by the
government which pertain to the evidence seized or to any other

aspects of the matters herein involved . This request would include books,
papers, documents, photographs, tangible objects, buildings or places which the
government intends to use as evidence at the trial to prove its case in chief , or
items which were obtained from or belong to the defendant.
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May 17,2002
Page Three

6.

10.

Any statements oral or written , admissions or confessions made by the defendant,,

including recordings or summaries of such statements, admissions or confessions,

which relate to the subject of this complaint/indictment or the date of arrest and the
names of the people present at the time the statements were made.

Any and all voice records, tapes, transcripts, notes (original and edited),
memoranda, mechanical or electrical recordings, logs, computer printouts,
videotapes, summaries, reports or other records of or relating to procedures,
whether or not judicially authorized, utilized by any law enforcement agency, to
effectuate any intrusions, surveillance, and/or measurement of the defendant, or
surveillance of the real and personal property which was searched in connection to
the complaint and/or indictment.

All material known or which may become known to the government, or which
through due diligence could be learned, which is favorable to the defendant or
which may lead to favorable material within the scope of Brady, supra, Agurs,
supra, Giglio, supra, and United States v. Bagley, 87 L.Ed 2d 481 (1985). This
information should include all evidence favorable on the issue of guilt and/or
punishment.

The prior criminal record (arrest and conviction) of the defendant, if any, which is
in the possession, custody and knowledge of the government or which may become
known to it through the exercise of due diligence.

The names and addresses of law enforcement agencies of any individuals present at
any interrogation, questioning, detention, arrest, or the like of the defendant or any
co-defendants.

Copies of any and all reports or records of any law enforcement agents, or
individuals, or independent scientific or investigative concern or entity whatsoever
regarding scientific or like tests of any physical object evidence, or the like
obtained from the scene on vicinity of any of the allegations set forth in the
indictment herein, or relating to the case in any way whatsoever, and the findings
of any and all such examinations and tests as were conducted in connection with
the investigation and preparation of this case and the offense as alleged in
indictment, and as such relate to the subject of any testimony intended by the
government for use relative to any such test or analysis or
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Mr.

May 17, 2002
Page Four

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

scientific or other report, and the exact location, circumstances surrounding the
obtaining of, the evience involved herein. This would include any narcotic or
dangerous drug analysis, ballistic reports, handwriting, hair, fingerprint or palm
print analysis, or voice analysis. The government shall also provide the
underlying data on which these test(s) are based. Federal Rule of Criminal
Procedure 16(a)(1)(D)

The government shall obtain and provide the record of prior convictions of any
alleged information who will testify for the government at trial so that the record
will be available to the defendant at trial.

The government shall state whether the defendant, XXXXXX, was identified in
any lineup, showup, photo spread or similar identification proceeding, and
produce any pictures utilized or resulting therefrom.

The government shall advise its agents and officers involved in this case to
preserve all rough notes.

The government shall advise the defendant, XXXXX, of its intention to
introduce during its case in chief proof or evidence, pursuantto Rule 404(b)
of the Federal Rules of Evidence and pursuant to Rule 12(d)(2) of the Federal
Rules of Criminal Procedure.

The government shall state whether the defendant was an aggrieved person,
as defined in 18 U.S.C. Section 2510(a) of any electronic

surveillance, and if so, shall set forth in detail the circumstances
thereof .

The names and addresses of participant informant witnesses.

To divulge all information it has regarding the untruthfulness of the witnesses it
may call at trial. Federal Rules of Evidence 607 and 608.

All Brady material relevant to guideline sentencing factors is requested .

To produce a copy of any and all search warrants and supporting
affidavits issued and relevant to this case.

The defendant, XXXXXXXXX, requests the government to provide

with all statements made by any co-defendants during the course and in
furtherance of the alleged conspiracy and at the time of their arrest.
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Mr.
-.May 17,2002
Pa ge Fiv-e

See United States v. Konefal , 566 F.Supp. 698, 706 ( N.D.N.Y. 1 983); United
States v. Thevis, 84 F.R.D. 47, 56-57 ( N.D. G a. 1979); United States v.
Turkish, 458 F.Supp. 874, 882 (S.D .N .Y. 1 978) , aff'd , 623 F.2d 769 (2d Cir.
1979) .

22. The defendant, XXXXXX , seeks the production of statements of any co-
defendants so that XXXXX may determine whether to move for a severance.
Bruton v. United States, 391 U .S. 123, 88 S.Ct. 1620 (1968) .

If the undersigned cannot have discovery of the above items the government
should indicate if the material is being withheld because it is allegedly non-relevant. It is
our request that your office take proper action to obtain and preserve all of the above
items so that the requirements of due process are satisfied. The inclusion of certain items
in this request does not imply that the defendant waives additional discovery nor does it
mean that the defendant consents to the destruction of any materials not designated
herein, which are nonetheless relevant to any possible criminal actions in which he may
be a defendant.

Please reply in writing to this discovery request by 2000, which is
approximately ten days prior to the motion cut off date in this case. Counsel requests the
government to state specifically a response to each paragraph of this letter. This letter
and your reply will be filed with the Court in order to preserve all discovery issues and to
accommaodate the Court’s Discovery Order provisions.

WH ETHER YOU BELI EVE ANY OF THE MENTIONED ITEMS ARE
DISCOVERABLE OR EXCULPATO RY, PLEASE INSURE THAT THOSE THAT
DO EXIST ARE PRESERVED.

Thank you for your cooperation. | look forward to working with you on this
case.

Sincerely,

/jo
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UNITED STATES DISTRICT COURT FOR THE EASTERN
DISTRICT OF TENNESSEE

AT CHATTANOOGA

UNITED STATES OF AMERICA )

)

) No .
V. )

)

)
DEFENDANT )

MOTION TO COMPEL THE GOVERNMENT TO DISCLOSE
THE IDENTITY OF NON-TESTIFYING PARTICIPATING
INFORMANTS AS REQUIRED BY ORDER DATED

Comes the defendant, Defendant, and respectfully moves this Honorable Court
to compel the government to comply with the Report and Recommendation dated
January 11, 2001, requiring it to disclose all non-testifying participating informants.
Given representations made by the government within the last week and confirmed on
Monday, July 23, it appears that the government narrowly construes the term
"participating informant” to include only those individuals who engaged in a hand to
hand transaction with either Mr. Defendant or his codefendant, Mr.

. For the reasons set forth, Mr. Defendant asserts that such a

construction of the term "participating infomlant™ fails to comply with the
requirements of Brady v. Maryland , 373 U.S. 83 (1963), Rovario v. United States ,
358 U.S. 53 (1957), and this Honorable Court's Order dated June 18, 2001 requiring

such disclosure. To deny the pretrial disclosure of the identity of the
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confidential informants would constitute a constitutional due process denial of a fair
trial and the denial of the effective assistance of counsel in that counsel could not
effectively defend Mr. Defendant. Coppolino v. Helpern, 266 F. Supp. 930, 935
(S.D.N.Y. 1967). In support of his argument, Mr. Defendant argues as follows:

On June 18, 2001, Magistrate Judge Dennis H. Inman specifically ordered the
government to disclose the identity of all participating informants. In relevant part,
the court ordered as follows:

If there are any "participating informants,” and if those
participating informants will not be called by the government as
witnesses, the government shall disclose their identities within five (5)
business days hereof. However, if such participating informants are to
be called as witnesses, the government shall not be required to disclose
their identities. See, United States v. Perkins, 994 F.2d 1184 (6th Cir.
1993).

(emphasis in original). Consistent with the Court's ruling, defense counsel requested
via letter dated June 19, 2001 the same disclosure of these non-testifying
"participating informants™ as required by court order. (Copy attached as Exhibit 1).

Until recently, counsel believed that the government intended to comply with
this order. Counsel believed that such disclosure had not been made due to the
government's decision to call these confidential informants as witnesses at trial, as
would be permitted by the Court's order. However, from conversations with counsel

for the government, counsel has reason to believe that the government will not

comply with the above stated order mistakenly interpreting the term "participating
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informant” to mean only those individuals who conducted the actual hand to hand
transactions with either Mr. Defendant or Mr. Mooneyham. Counsel respectfully
disagrees with such an interpretation and does not believe that the law supports such a
narrow construction of the term.

Counsel is informed and believes that the present case involves three or more
confidential informants. The first confidential informant allegedly made controlled

purchases of cocaine from Mr. at Mr.

residence. According to the government's interpretation, such a confidential
informant falls within the class of "participating informants"” such that disclosure of
his/her identity would be required should the government choose to not call him/her
to testify. Apparently, the government intends to call this confidential informant as a
government witness given the government's representation that it would call as a
witness who it believed to be a participating informant and would not disclose such
informant's identity as such disclosure would amount to the giving of a government
witness list.

The second and third confidential informant involved in the case to defense
counsel's knowledge allegedly negotiated along with TBI Agent Jim Williams the
purchase of a pound quantity of marijuana on two separate occasions from Defendant,
the last taking place on March 30, 2000, within a week of the first cocaine possession

with the intent to distribute alleged in the indictment to have occurred on or about
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April 5, 2000. Mr. Defendant has not been charged with either a conspiracy
involving marijuana or the possession with the intent to distribute marijuana. The
first cocaine transaction allegedly involved approximately 2 ounces of cocaine
hydrochloride.

The only portion of the separate marijuana transactions to be audio-taped is
the latter transaction dated March 30, 2000. None of the numerous calls to the
Defendant residence by the confidential informants were recorded. Nor was the
initial introduction of Agent Williams to Mr. Defendant by the two confidential
informants recorded. The two confidential informants apparently accompanied TBI
Agent Williams on the two occasions to Mr. Defendant's residence to conduct the
pound marijuana transactions. At some point either before or after the two purchases
of pound quantities of marijuana, North Carolina Bureau of Investigation Agent
Terry Johnson was introduced in an undercover capacity to Mr. Defendant engaging
In discussions regarding the purchase of marijuana. Agent Johnson contacted Mr.
Defendant via telephone in a taped conversation dated April 4, 2000, and negotiated
for Mr. Defendant to come to Harrah's Casino in Cherokee, North Carolina, to pick
up $2,800 cash to purchase two ounces of cocaine hydrochloride and return it to
him. A similar transaction for the purchase of approximately four ounces of cocaine
hydrochloride took place on April 11, 2001. Agent Johnson then negotiated for an

even greater quantity of twenty ounces of cocaine hydrochloride to be delivered
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under the same circumstances. Not all telephone calls either to or from Mr. Defendant by

the agents were recorded.
| ARGUMENT

In Brady v. Maryland , 373 U.S. 83 (1963), the Supreme Court held that due
process forbids a prosecutor from suppressing “evidence favorable to an accused upon
request where the evidence is material either to guilt or punishment, irrespective of the
good faith or bad faith of the prosecution.” Id . at 87. The Supreme Court has
emphasized that impeachment evidence, as well as exculpatory evidence, falls within
the Brady rule. United States v. Bagley, 473 U.S. 667 (1985). Disclosure by the
government

must be made at such time as to allow the defense to use favorable

material effectively in the preparation and presentation of its case, even if

satisfaction of the criteria requires pre-trial disclosure.
United States v. Pollack, 534 F.2d 964, 973 (D.C. Cir. 1976); accord United States v.
Presser, 844 F.2d 1275, 1283 (6th Cir. 1988).
In Rovario v. United States, 353 U.S. 53 (1957), the United States Supreme
Court held that where the contents of an informant's communications are relevant and
helpful to the defense of the accused, or are essential to a fair determination of the
cause, the disclosure of the identity of an informant must be made available to the

defense. The trial court may require disclosure and if the government withholds the

information, it may dismiss the action. The trial court must conduct a balancing of
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the public interest in the protection of the flow of information against an individual 's

right to prepare adequately a defense. Id. at 628. Whether disclosure is required
depends on the particular circumstances of the case, taking into consideration the
crime charged, the possible defense, the possible significance of the informant's
testimony and other relevant factors. Id. at 628-29.

The possible testimony by the two informants is highly relevant to the defense
of the charges and might be helpful to the defense in this case.1 Unless Mr.
Defendant waives his constitutional right not to take the stand in his own defense,
the confidential informants may be among the possible witnesses to testify favorably
for the defense. Absent pretrial knowledge of the identity of the informants and the
opportunity to interview these individuals before trial, counsel is left only to
speculate as to the helpfulness of these informants' testimony. Erring on the side of
caution that these informants' testimony will be helpful, counsel has a duty to her
client to provide effective representation. Without the pretrial disclosure of these
confidential informants, counsel will be unable to provide the effective assistance of

counsel.

1 Counsel sets forth in greater detail additional reasons in support of the
disclosure of the confidential informant's identity filed under seal in order to protect
confidences and secrets disclosed by her client and also to avoid the disclosure
pretrial of the defense theory to be advanced at trial.

6
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It should be noted that should the government choose not to call these
informants as witnesses and view itself as not having an obligation to disclose these
informants' identity, Mr. Defendant may effectively be prevented altogether from
presenting a possible defense. Without the pretrial disclosure of the informants'
identity, Mr. Defendant will also be denied a fair opportunity to cross-examine
effectively Agents Johnson and Williams. At a minimum, the Court should conduct an
in camera hearing to question the confidential informants to determine whether the
informants' identity should be disclosed, viewing the considerations relative to the
defense theory to be advanced at trial ex parte as well. See United States v. Jenkins, 4
F.3d 1338 (6th Cir. 1993); United States v. Straughter, 950 F.2d 1223 (6th
Cir. 1991); United States v. Sharp, 778 F.2d 1182 (6th Cir. 1985).

Counsel acknowledges that the government likely takes the position that Sixth
Circuit law interprets Rovario as not requiring disclosure of an informant if his/her
role is merely to introduce the agent to the defendant. See United States v. Whitley,
734 F.2d 1129 (6th Cir. 1984); United States v. Sims , 976 F.2d 1225 (6th Cir. 1992).
However, as explained above and in greater detail in the statement under seal, the
informant’s role went well beyond the mere introduction of the agents to Mr.
Defendant. The confidential informants apparently accompanied Agent Williams to
both pound marijuana quantity transactions. In Whitley, the Sixth Circuit suggested

that disclosure might be required if the informant not only introduced the agent to the
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defendant but also either was involved in the price negotiations or was present when
the actual drug transaction occurred. The initial calls from the informants to Mr.
Defendant introducing him to Agents Williams and Johnson are not recorded. Nor
are any of the numerous other calls made by the confidential informants (either calls
known or unknown to the agents) recorded to preserve the nature of the
conversations for use at trial for purposes of advancing a defense or cross-examining
the agents.

The government may also take the position that it is not required to disclose
the identity of the confidential informants who in fact participated in the hand to
hand transactions on the pound marijuana deals, given the fact that Mr. Defendant is
not charged in the indictment with such conduct. No doubt even under the
government's interpretation of Rovario the confidential informants would qualify as
participating informants relative to the marijuana transactions. Likely, the
government did not charge such conduct because the inclusion of these quantities of
marijuana for sentencing would not likely affect the applicable offense level.
Regardless, the government should not be permitted to circumvent the dictates of
Rovario by choosing to exclude in its discretion the charge from the indictment for
the purpose of avoiding the requirement that it disclose the identity of the
confidential informant by interpreting the informant as not being a participant to the

specific crime charged.
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Conclusion
In consideration of the foregoing, Mr. Defendant respectfully requests that this
Honorable Court enter an Order requiring the government to comply immediately
with its earlier order requiring it to disclose the identity of the non-testifying
participating informants, namely the two individuals who assisted in the negotiating of

the marijuana transactions.

RESPECTFULLY SUBMITTED:
FEDERAL DEFENDER SERVICES

OF EASTERN TENNESSEE,
INC.

BY:




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy of this Motion to
Compel has been served upon counsel for all parties at interest in this case by
placing a true and exact copy of said document in the United States Mail addressed

to the following with sufficient postage thereon to carry the same to its destination.

This the day of July, 2001.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
At Chattanooga

UNITED STATES O F AM E RI CA,
Plaintiff

V. Mag. No.
Judge Curtis L. Collier

Defendant

MOTION IN LIMINE TO EXCLUDE GOVERNMENT'S
PROPOSED INTRODUCTION OF SIMILAR A CT EVIDENCE
AND INCORPORATED MEMORANDUM IN SUPPORT

Defendant, by and through undersigned counsel ,respectfully opposes the government's
proposed introduction of similar act evidence and moves this Honorable Court, pursuant to
Federal Rules of Evidence 403, 404(b) , 609 (a) (1) , and to his rights to fundamental fairness and
a fair trial embodied in the Fifth and Sixth Amendments to the United States Constitution, for
an order precluding the government from using evidence of a bank robbery that occurred at the
First National Bank, Manchester, Tennessee on October 25, 1996, in the trial of the instant
case.

As ground s for this opposition, M r. , states as follows:

1. On March 14, 1997, this Court issued a Discovery Order in which the
government was directed to advise the defendant of its intention to introduce during its case
in chief proof of evidence, pursuant to Rule 404( b) of the Federal Rules of Evidence

pursuantto Rule 1 2(d) ( 2) of the Federal Rules of Cri minal Procedure.
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.2.  On March 4,1997 the defendant through counsel requested that the
government advise the defendant of its intention to introduce during its case in chief proof or
evidence, pursuant to Rule 404(b) and Rule 12(d)(2) of the Federal Rules of Criminal Procedure.
The defendant filed notice of said discovery request with the court on March 4, 1997.

4. The defendant has not received formal notice of the government's intention
to introduce 404 b) evidence in its case in chief. However, at the pre-trial conference on Friday,
April 25, 1997, the government stated its intent to use evidence of a "similar" bank robbery of
the First National Bank, Manchester, Tennessee committed on October 25, 1996, to prove

"identity" and or "similar modus operandi ."

5. The probative value of this evidence is substantially outweighed by the danger of
unfair prejudice. Fed .R Evid. 403. The October 25, 1996 incident occurred several months before
the incident charged in the indictment. Mr. has not been convicted of , indicted for, or even
charged with the incident that occurred on October 25, 1996. The incident involved a perpetrator
who carried a gun, and robbed the First National Bank of approximately $13,500 after ordering
the employees to the floor. Allowing the government to offer proof of the October 25, 1996
incident would have an undue tendency to inflame the jury, and suggest a decision based

on emotions instead of facts.

63



6. Evidence that is excluded under Rule 403, is not admissible under Rules 404(b) or

609, Fed.R.Evid. Huddleston v. United States, 485 U.S. 681 (1988). See United States v. Myers,

550 F.2d 1036, 1044 (5th Cir. 1977).

7. Evidence of the October 25, 1996 incident is not admissible because the government
cannot prove that the defendant is "sufficiently connected" with the October 25, 1996 robbery. 2
Weinstein's Federal Evidence, §404.07[3] (Matthew Bender 2d ed.) The government plans to offer
proof at trial of the October 25, 1996 ban k robbery to prove "signature,” "identity," or "similar
modus operandi.” Before such evidence can be offered for those purposes however, there must be

proof by a preponderance of the evidence that the act occurred, and that the defendant was the actor.

Huddleston v. United States, 485 U.S. 681, 689, 108 S.Ct. 1 496, 1501 (1988); United States v.

Kenny, 973 F.2d 339, 344 (4th Cir. 1992). The prosecution has no physical evidence or eye witness
testimony connecting Mr.  with the October 25, 1996 bank robbery.

7. The October 25, 1996 bank robbery and the February 19, 1996 bank robbery are not
sufficiently similar to permit proof of the October 25, 1996 robbery as evidence of intent, plan, or
identity. The primary issue in this case is that of "identity, " i.e. whether Mr. was the person who
robbed the First National Bank, Manchester, Tennessee on February 19, 1997. The government
plans to offer evidence of the October 25, 1996 robbery to establish identity. The standard for

evaluating 404(b) evidence offered to establish identity is "particularly stringent."
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United Statesv. Lail, 846 F.2d 1 299, 1 301 (11th Cir. 1988) (cited by the Sixth

Circuit with approval in  United States v. Tyler, 961 F.2d 1 580, 1 992 W L 99458 * *3 (6th Cir.

1992) (unpublished disposition -- attached)). The physical similarity between the two incidents
must be such that it "marks the offenses as the handiwork of the accused.” 1.d. Something more

than repeated performance of the same class of crimes is required. United States v. Tyler, 961

F.2d 1580, 1992 WL 99458 * *3 (6th Cir. 1992) (unpublished disposition) ; United States v.

Phillips, 599 F.2d 134, 137 (6th Cir. 1979)( "testimony about other bank robberies mainly
proves defendant's predisposition to commit such crimes, a purpose forbidden by the rule.")
According to the government, the similarities between the October 25, 1996 incident
and the February 19, 1997 incident are that the perpetrators were both dressed in sweats,
both wore masks, both carried pistols, both entered the bank through the back door, both
ordered the employees and customers to the ground , both went behind the teller counter and both
took money. All of these traits are common to bank robberies, and the Sixth Circuit has
cautioned against” making too much of traits ‘common to many bank robberies' and calling them

'signature’ characteristics.” United States v. Tyler, 961 F.2d 1580, 1992 WL 99458 * *3

(6th Cir. 1992) (unpublished disposition),
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Wherefore, for the foregoing reasons, and any that may be adduced at a hearing on this
motion, the defendant respectfully requests that the government be precluded from using
evidence of the October 25, 1996 bank robbery in the trial of the instant case.

Respectfully submitted,

FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

By ———————————=-
Deirdra J . Brown
The Flatiron Building, Suite 203 707
Georgia Avenue
Chattanooga, TN 37402
(423) 75 6-4349

Counsel for

CERTIFICATE OF SERVICE

The undersigned hereby certifies that an exact copy of the foregoing has been sent to

Paul Laymon, AUSA, 1110 Market Street, Suite 301, Chattanooga, Tennessee 37402, on this

the day of , 1997.

Deirdra J . Brown
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

At Chattanooga

UNITED STATES OF AMERJCA,

Plaintiff
V. No.

Defendant

MOTION TO SUPPRESS AND
INCORPORATED MEMORANDUM IN SUPPORT
Comes now the defendant, , by and through counsel, and respectfully moves this

- court pursuant to Rule 12(b)(3) of the Federal Rules of Criminal Procedure to set this motion for an
evidentiary hearing and to suppress all unlawfully seized tangible evidence.
In support of his motion, Defendant states as follows:
On , Mr.was charged in two counts of a three count indictment with having
possessed a firearm in violation of 18 U.S.C. 922(g)(l ). The government has also sought an
enhancement for armed career criminal. 18 U.S.C. 924(e)

SUMMARY OF FACTS

ARGUMENT
1. "[S]earches conducted outside the judicial process, without prior approval by judge
or magistrate, are per se unreasonable under the Fourth Amendment -- subject only to a few

specifically established and well-delineated exceptions.” Coolidge v. New Hampshire, 403
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U.S. 443, 454-55 (1971); Katz v. United States, 389 U.S. 347, 357 (1967). The burden is upon

the government to show facts, if it can, to justify its departure from the warrant requirement.

United States v. Jeffers, 342 U.S. 48, 51 (1951); McDonald v. United States, 335 U.S. 451, 456

(1948). In this regard, the government bears both the burden of persuasion, by a preponderance
of the evidence, and the burden at the suppression hearing of going forward with its proof.
A police officer may not legally search for the subject of an arrest warrant in the home of

a third party without first obtaining a search warrant. Steagald v. United States, 451 U.S. 204,

216, 222 (1981) Thus:

1. The entry, search, and seizure in this case were conducted without a warrant or
probable cause to believe that the person named in the fugitive arrest warrant ( ) resided at
that address, or that he was present in the motel room at the time of the search.

2. The entry, search, and seizure were conducted without exigent circumstances or
lawful consent.

3. Any alleged consent was derived pursuant to an illegal arrest and thus the

handgun found in Mr. motel room was fruit of the poisonous tree. Wong Sun v. United

States, 371 U.S. 471 (1963).

4. The actual search exceeded the scope of any alleged consent. Florida v. Jimeno,

500 U.S. 248 (1991). The officers asked to search the motel room for A "typically
reasonable™ person would not have understood such a request to include a search of the three foot

crawl space above the ceiling tiles in his bathroom.

CONCLUSION

The Officer's entry into and search of Mr.  's motel room were conducted without a
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search warrant or probable cause to believe that the person named in the fugitive arrest warrant
resided there or was present in the premises, and in the absence of lawful consent or exigent

circumstances, the search was conducted in violation of the Fourth Amendment.

Respectfully submitted,

FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

By:

The Flatiron Building
Suite 203

707 Georgia Avenue
Chattanooga, 1N 37402
(423) 756-4349

Counsel for

Certificate of Service

The undersigned hereby certifies that an exact copy of the foregoing has been sent to Mr.
, Assistant United States Attorney, 1110 Market Street, Suite 30 | , Chattanooga, Tennessee,

37402, on this the day of , 2002.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

At Chattanooga
UNITED STATES OF AMERICA,
Plaintiff
\ No.
Judge
Defendant
MOTION TO DISMISS FOR LACK OF PROPER VENUE
or, alternatively
MOTION TO TRANSFER VENUE
Defendant , by and through undersigned counsel, respectfully requests

this Court issue an order dismissing the indictment against Defendant, for lack of proper venue,
pursuant to Rule 18 of the Federal Rules of Criminal Procedure and 18U.S.C. § 3237.
Alternatively, Defendant requests this Court for an order transferring venue of this proceeding to
another district, other than the Eastern District of Tennessee, pursuant to Rule 21 of the Federal
Rules of Criminal Procedure. Defendant requests a hearing on the question of venue. This motion
is made based on the following grounds:

1. The indictment in this case charges that Defendant "and other persons whose identities
are unknown to the Grand Jury" conspired to possess with intent to distribute 500 grams or more
of powder cocaine "in the Eastern District of Tennessee and elsewhere” from on or about
December f, 2001 to on or about December 6, 2001 (in violation of 21 U.S.C. § 84I(a)(l) and
(b)(D(B) and 21 U.S.C. § 846). The indictment fails to allege or set forth any overt acts,

predicate acts, acts
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committed in furtherance of the conspiracy, or other substantive crimes. The indictment also fails to
allege any basis for a finding of proper venue in the Eastern District of Tennessee.

2. The determination of venue is crucial here where a conspiracy is charged because there is
the potential for variance as the single conspiracy charged in the indictment may break down into
multiple, separate conspiracies that may have occurred solely in another district.

3. Defendant was stopped after dark in Dalton, Georgia when officers noticed Defendant's
vehicle tail lights did not work. The officers determined that Defendant was driving without a license
as his license was suspended. Georgia state patrol officers arrested Defendant there and searched
Defendant's vehicle, and discovered cocaine in a black plastic garbage bag, inside a green duffle bag,
inside the trunk of the vehicle.

4. Based on information provided informally by the government, the purported "nexus" to this
district may be based solely on cell phone conversations Mr. had with others while Mr.

was detained in the back seat of the patrol car. The conversations were recorded without
Mr. 's knowledge or consent, and were "picked up™ by the patrol car's audio/ video
recording system.

5. On several occasions Mr. ,through counsel, has requested production of the video
tape or a copy of the video tape. On March 7, 2002, the government's attorney advised defense
counsel’s office that the tape has been lost. (See attached copy of telephone call memorandum.)

6. Mr. is a resident of Georgia. Mr. 's family resides in Georgia. All
actions related to the charges against Mr. , including his arrest, took place in Georgia.

7. Federal Rule of Criminal Procedure 18 provides that "the prosecution shall be had in a
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district in which the offense was committed; The court shall fix the place of trial within the district
With due regard to the convenience of the defendant and the witnesses and the prompt administration
of justice.”

8. Federal Rule of Criminal Procedure 2l(b) provides, "For the convenience of the parties and
witnesses, and in the interest of justice, the court upon motion of the defendant may transfer the
proceeding as to him to any one or more of the counts thereof to another district."

9. Defendant asserts that the Eastern District of Tennessee is not the appropriate venue for

the prosecution of the Defendant.

WHEREFORE, Defendant respectfully requests this Court issue an order dismissing the
indictment against Defendant for lack of proper venue or, alternatively, issue an order transferring

venue for this proceeding to another district.

Respectfully submitted,

FEDERAL DEFENDER SERVICES OF
EASTERN TENNESSEE, INC.

By:

Rita LaLumia

The Flatiron Building, Suite 203
707 Georgia Avenue
Chattanooga, TN 37402

(423) 756-4349

Certificate of Service

The undersigned hereby certifies that an exact copy of the foregoing has been sent to Mr. Paul W.

Laymon, Jr., Assistant United States Attorney, 1110 Market Street, Suite 301, Chattanooga, Tennessee,

37402, on this the day of March, 2002.
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

UNITED STATES OF AMERICA, )

)

) Case No
V. - )

)

)

)

)

)

)

)

)

MOTION FOR BILL OF PARTICULARS

Comes the Defendant S ; by and through undersigned counsel and

pursuant to Fed. R. Crim. Proc. 7(f), and respectfully moves this Honorable Court for an
Order requiring the United States to submit a Bill of Particulars in this matter identifying all
known but unindicted coconspirators.

In further support of this Motion, Defendant states as follows:

@ Defendant, Clay has been charged in Count 1 of this Indictment with
conspiracy to distribute and possess with the intent to distribute fifty grams or more of
cocaine base (crack), a Schedule Il, narcotic controlled substance, in violation of 21 U.S.C.
8§ 846 and § 841(b)(1)(A).

(2) As a result of the charges in the indictment, the defendant is exposed to a

possible sentence of ten years or more in prison.



3) Because of the broadness of the charges, the Defendant's rights to a fair trial,
due process, and protections against double jeopardy obligate the government to provide a
Bill of Particulars on this very narrow issue.

(4) Count 1 of the indictment does not contain sufficient particularization in that
the indictment alleges that the defendants "did conspire, confederate, and agree with each
other and with diverse other persons to commit the following offenses".

(5) A BIill of Particulars is necessary to avoid surprise, ensure adequate
preparation of a defense, and protect the double jeopardy rights of the defendant.

(6) Defendant requests a Bill of Particulars setting forth the identity of the known
but unindicted co-conspirators referenced in Count 1 of the indictment.

Defendant additionally relies upon the authority and argument set forth in the
memorandum of law filed contemporaneously with and in support of this Motion.

Respectfully submitted this 17" day of June, 2004.

ELDRIDGE & BLAKNEY, P .C.

s/ _David M. Eldridge

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower 900

S. Gay Street Knoxville,

TN 37902-1838 Mailing

address:

P.O. Box 398

Knoxville, TN 37901-0398
(865) 544-2010
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

UNITED STATES OF AMERI CA, |

MEMORANDUM IN SUPPORT OF MOTION FOR BILL OF PARTICULARS

Introduction

The Defendant by and through undersigned counsel and pursuant

to Fed. R. Crim. Proc. 7(f), has respectfully moved this Honorable Court for an Order
requiring the United States to submit a Bill of Particulars in this matter identifying the
unindicted coconspirators.

Defendant, Clay has been charged in Count 1 of this Indictment with conspiracy to
distribute and possess with the intent to distribute fifty grams or more of cocaine base
(crack), a Schedule I, narcotic controlled substance, in violation of 21 U.S.C. § 846 and

8 841(b)(1)(A). As a result of the charges in the indictment, the defendant is exposed to

a possible sentence of ten years or more in prison.

Because of the broadness of the charges, the Defendant's rights to a fair trial, due
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process, and protections against double jeopardy obligate the government to provide a Bill
of Particulars.

The instant indictment does not contain sufficient particularization in that the
indictment indicates the existence of unindicted coconspirators without identifying them. A
Bill of Particulars is necessary to avoid surprise, ensure adequate preparation of a defense,
and protect the double jeopardy rights of the defendant.

Each of these issues is discussed in detail below.

1. Particularization is appropriate.

The authority for a Bill of Particulars is set forth in Fed.R.Crim.P. 7(f): "The court
may direct the filing of a bill of particulars." The rule has been interpreted to vest broad

discretion in the trial court to grant or deny a defendant's request for a bill. United States v.

Colson, 662 F.2d 1389, 1391 (11th Cir. 1981).

The determination of whether a given bill falls within or exceeds
(the) . . . permissible purposes is seldom subject to precise line
drawing. More often it is an exercise calling for discrete
decisions properly infused with the ambience of the trial scene
and tailored to fit the facts before the trial judge. Not
surprisingly then, in passing on motions for a bill of particulars,
a trial court is afforded substantial discretion.

United States v. Davis, 582 F.2d 947, 951 (5th Cir. 1978); see also Wong Tai v. United

States, 273 U.S. 77, 82 (1927); United States v. Barrett, 505 F.2d 1091, 1106 (7th Cir.

1974), cert. denied, 421 U.S. 964 (1975); United States v. Kendall, 665 F.2d 126, 134 (6th

Cir. 1981), cert. denied, 455 U.S. 1021 (1982).
Trial courts are not without guidance as to the exercise of their discretion. First,

those who drafted the present version of Rule 7(f) left a clear statement of their intent to



encourage the use of bills of particulars.
The amendment to the first sentence eliminating the
requirement of a showing of cause is designed to encourage a
more liberal attitude by the courts towards bills of particulars
without taking away the discretion which courts must have in
dealing with such motions in individual cases.

Advisory Committee Note to 1966 Amendment to Fed.R.Crim.P. 7(f).

There are well-recognized guideposts in deciding whether to grant or deny specific
requests for bills of particulars in specific cases. The purposes of a bill of particulars, which
should be considered by the court in ruling upon such a motion, are: (1) to ensure that a
defendant understands the nature of the charges against him so that he can adequately
prepare for trial; (2) to avoid or minimize the danger of unfair surprise at trial; and (3) to

enable the defendant to plead double jeopardy if he is later charged with the same offense

when the indictment itself is too vague and indefinite for such purposes. United States v.

Automated Med. Labs., Inc., 770 F.2d 399, 405 (4th Cir.1985); United States v. Birmley,

529 F.2d 103, 108 (6th Cir. 1976); United States v. Haskins, 345 F.2d 111, 114 (6th Cir.

1965); see also United States v. Giese, 597 F.2d 1170, 1180 (9th Cir.), cert. denied, 444

U.S. 979 (1979); United States v. Addonizio, 451 F.2d 49, 64 (3d Cir. 1971), cert. denied,

405 U.S. 936 (1972). There is a body of trial court decisions that demonstrates the

expansive use of Rule 7(f) and the underlying purposes of that use.1 Therefore, in

'See United States v. Rogers, 617 F.Supp. 1024, 1027 (D.Col. 1985) (A request should be
granted where "it is necessary that defendant have the particulars sought in order to prepare his
defense and in order that prejudicial surprise will be avoided."); see also United States v.
Osticco, 563 F.Supp. 727 (M.D.Pa. 1983); United States v. Joseph, 510 F.Supp. 1001 (E.D.Pa.
1981); United States v. McCoy, 492 F.Supp. 540 (M.D.Fla. 1980); United States v. Holman,
490 F.Supp. 755 (E.D.Pa. 1980); United States v. Mannino, 480 F.Supp. 1182 (S.D.N.Y. 1979);
United States v. Grindstaff, 479 F.Supp. 599 (E.D.Tenn. 1978); United States v. Hubbard, 474
F.Supp. 64 (D.D.C. 1979); United States v. Eilberg, 465 F.Supp. 1076 (E.D.Pa. 1978); United

3
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constitutional terms, request for a bill of particulars is concerned with and implicates
principles of due process, rights to a fair trial, and protections against double jeopardy.
These concerns for adequate trial preparation and protection against double jeopardy
often are lost in governmental responses that surface in opposition to requests for
particularization. The prosecution often correctly states that the trial court has broad
discretion to deny requests for particularization, without noting that courts have equally
broad discretion to grant these requests. To say, then, that the decision to grant or deny a
request for particularization is discretionary is not to say that the request ought to be denied.
The prosecution sometimes suggests that the government ought not to be compelled
to reveal evidence or prosecution theories. This statement, like the one about discretion, is
not an adequate response. Indictments are generally skeletal outlines. Particularization of
these skeletons necessarily involves evidence and legal theories. In each case where
district courts have granted requests for particularization (see note 1, supra), the
particularization has involved evidence and legal theories. A bill of particulars is intended to
satisfy a defendant's "need to know the evidentiary details establishing the facts" of the
offenses charged, Moreover, "any information which elaborates upon the nature of the

offenses charged is likely to itself constitute 'evidence'." United States v. Tanner, 279

F.Supp. 457 (N.D.111. 1967). When necessary, a bill of particulars is granted "even though
it requires the furnishing of information which in other circumstances would not be required

because evidentiary in nature." United States v. Smith, 16 F.R.D. 372

States v. Hedman, 458 F.Supp, 1384 (N.D.IIL 1978); United States .Isaacs, 347 F.Supp. 743
(N.D.IIL 1972).
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(W.D.Mo. 1954) (opinion of Justice Whittaker cited with approval in Advisory Committee

Note to Rule 7(f)); see, e.q., Will v. United States, 389 U.S. 90, 98-99 (1967) ("[l]t is not

uncommon for the Government to be required to disclose the names of potential withesses

in .a bill of particulars"); United States v. Levine, 546 F.2d 658, 666 (5th Cir. 1977) (bill of

particulars expected to inform defendant "as to what proof' he must meet at trial); United

States v. Brighton Bldg. & Maintenance Co., 435 F.Supp. 222, 236 (N.D.111. 1977)

(partial list of witnesses ordered produced); United States v. Feola, 651 F.Supp. 1068

(S.D.N.Y.1987) (list of witnesses to overt and substantive acts ordered produced).

Il The instant Indictment Does Not Contain Sufficient Particularization.

The instant indictment does not contain sufficient particularization in that the
indictment covers a two-year span of time, involves ten defendants, and alleges that the
defendant conspired with "diverse other persons” in addition to the named defendants to
possess and distribute controlled. The identity of these "diverse other persons" is not
included within the indictment.

While a bill of particulars cannot be used to save an otherwise invalid indictment,

Russell v. United States, 369 U.S. 749, 770 (1962), circumstances like this are precisely

the reason Rule 7(f) gives this Court the discretion to grant a motion for bill of particulars.
Additionally, just providing the defendant with everything the prosecution has during
discovery is insufficient; a defendant may have unlimited discovery and yet not know the

particularity of the charges against him. United States v. Davidoff, 845 F.2d 1151, 1154

(2d Cir. 1988) (finding that pretrial turnover of some 6,000 pages of material concerning

wiretap application and transcripts of wiretapped conversation did not provide notice of



defendant's alleged extortion against companies not named in indictment so as to excuse
lack of bill of particulars requested by defendant on conspiracy charge).

Here, the defendant seeks basic information as to the charges. Motions seeking
particularization of the time and place of the alleged offense are routinely granted as being
necessary in order for the defendant to know against what he must defend, and what the

prosecution intends to prove: See e.q., United States v. Tedesco, 441 F. Supp. 1336 (D.

Penn. 1977); United States v. Baker Brush Co., 197 F. Supp. 922 (D.N.Y. 1961); see also

One C. Wright, Federal Practice and Procedure, Criminal Section 129 (1982), at 134

("Thus, in order for the defendant to know against what he must defend, it will frequently be
necessary to require the Government to disclose a.time and place of the alleged offenses,
and the names of the persons present when the offense took place.”) (citations and
footnotes omitted)).
IV. Identity of Co-Conspirators

Count 1 of the indictment charges conspiracy between the defendants and "diverse
other persons" In order for defendants to adequately defend against this charge,
defendants must be apprised of the identity of the co-conspirators.

"It is well settled that the government must identify undisclosed and unidentified co-
conspirators, aider and abettors, and other individuals involved in the criminal acts charged;

especially where the government plans to call such persons as withesses." United States v.

Rogers, 617 F. Supp. 1024, 1028 (D. Colo. 1985) (citing United States v.

Thevis, 474 F. Supp. 117, 125 (N.D. Ga. 1979)); see also, Clay v. United States, 430 U.S.

934 (1976); United States v. Vastola, 670 F. Supp. 1244, 1270 (D.N.J. 1987); United




States v. Mannino, 480 .F. Supp. 1182 (S.D.N.Y. 1979); United States v. Rosenstein, 303

F. Supp. 210 (S.D.N.Y. 1969). Courts have even required disclosure of the identities of
each defendant's role in the object of a conspiracy, as well as a list of unindicted co-

conspirators. United States v. Fine, 413 F. Supp. 740, 746 (W.D. Wis. 1976); see United

States v. Rogers, 617 F. Supp. 1024 (D. Colo. 1985); United States v. Strawberry, 892

F.Supp. 519, 527 (S .D. N.Y. 1995) (ordering disclosure of the names of all persons whom
the Government will claim at trial were co-conspirators and the dates the Government will
claim the defendants and co-conspirators joined and left the conspiracy).

In the instant case, the indictment indicates that there are additional conspirators.
The identity of the persons with whom defendants allegedly conspired is absolutely
essential in order for defendants to be able to adequately prepare their defense.
Accordingly, Mr. Clay requests the Court to grant an order compelling the Government to

file a bill of particulars identifying all co-conspirators.
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VII. Conclusion

For these reasons, defendant respectfully requests this Court to enter an order

compelling the Government to file a bill of particulars identifying the "diverse other

persons" with whom it is alleged he conspired.
Respectfully submitted this 17 th day of June, 2004.

ELDRIDGE & BLAKNEY, P.C.

s/ David M. Eldridge

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902-

1838 Mailing address:

P:0. Box 398

Knoxville, TN 37901-0398

(865) 544-2010




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

UNITED STATES OF AMERICA )
)
V. )
)
)
)
)
)
)
)
ORDER

The defendants have filed various pretrial motions which have been referred to
the Magistrate Judge pursuant to the standing order of this Court and 28 U.S.C. § 636

A hearing on these .motions was held on July 23, 2004.

1. Motion to Adopt Motions of co-defendant Clay, filed by defendant Slade
[Doc. 165]

The motion is GRANTED. The Court's ruling on Clay's motions adopted by Slade
shall be equally applicable to the defendant Slade without necessity of further order.

2. Defendant XXXXXXs' Motion to Adopt Motions of Co-defendants Slade
and Clay [Doc. 181]

The motion is GRANTED. The Court's ruling on the motions of Slade and Clay

adopted by XXXXX shall be equally applicable to the defendant XXXXX without

necessity of further order.
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3. Motion for Leave to File Further Motions, filed by defendant Slade
[Doc. 163)

The Court is reluctant to grant a defendant carte blanche authority to file additional
motions; the motion, therefore, is DENIED. However, should defendant determine it
necessary to file additional motions, he should first file a motion seeking permission to file
additional motions, and if the motion sets forth good cause for the filing of further motions,
the Court obviously will grant same.

4. Clay's Motion to Adopt Slade's Motion for Severance of Defendants
[Doc. 167)

The motion is GRANTED. The Court's ruling on Slade's motion adopted by Clay
shall be equally applicable to Clay without necessity of further order.

5. Slade's Motion for Severance of Defendants [Doc. 164).

Pursuant to Fed.R.Crim.P. 14, defendant asks that the trial of his case be severed
from that of the remaining co-defendants. Defendant asserts that this is a complex case
involving many defendants with markedly different degrees of culpability; that Bruton v.
United States, 391 U.S. 123 (1968), is at least potentially implicated; and that his joinder
in a trial with the other defendants may deprive him of the potential use of exculpatory
evidence since there is "antagonism" or inconsistent defenses among the various co-
defendants that will confuse the jury.

Defendant contends that he has "absolutely no culpability” on the conspiracy
charged inasmuch as there has been no evidence presented to him that suggests that he was
a member of any conspiracy. In this regard, he asserts that the government's proof

2



will show only that he was a "street level purchaser™ of crack cocaine for his personal use.

Defendant also relies on Fed.R.Crim.P. 8(b), asserting that defendant's joinder with
the other defendants constitutes a misjoinder as a matter of law because the
various offenses charged in the indictment are unrelated, and because each of the counts of
the indictment do not arise out of the same act or transaction or series of acts or
transactions, relying on United States v. Hatcher, 680 F.2d 438 (6th Cir. 1982).

In its response, the government flatly represents that each defendant named in the
indictment was a willful participant in the charged conspiracy. Rather obviously,
defendant's counsel and the government's counsel have markedly differing opinions
regarding the thrust of the proof. . Without effectively hearing the case before it is
presented to the jury, it is impossible to make this determination; stated another way, the
government's representation necessarily must be taken at face value and it must be
presumed that the government has at least some evidence that will implicate this
defendant in the conspiracy.  Likely this evidence will be the testimony of alleged co-
conspirators. In federal court, the uncorroborated testimony of a co-conspirator or
accomplice is sufficient evident to support a conviction. See, e.g., United States v.

Callis, 390 F.2d 606, 607 (6th Cir. 1968). The grand jury obviously heard testimony
which, in its opinion, established probable cause to believe that these defendants
participated in the charged conspiracies.

Normally, in conspiracy cases, persons indicted together should be tried
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together. United States v. Robinson, 707 F.2d 872, 879 (6th Cir. 1983). The burden is
upon the defendant to establish the basis for a severance, i.e., to establish that his joinder
with the other defendants will be so prejudicial that instructions to the jury will be
presumed inadequate to ameliorate the problem. At this juncture, the Court has only the
conclusory assertions of defendant's counsel. The jury must be presumed capable of
sorting out the evidence and considering the evidence presented as to each defendant
separately. By the same token, the jury must be presumed capable of understanding the
District Judge's instructions, and similarly they must be presumed willing to abide by their
oaths and heed those instructions.

The motion is DENIED.

6. Motion for Bill of Particulars, filed by defendant Clay [Doc . 140]

Apparently the primary, if not only, evidence that will be offered against this
defendant that he conspired with the other defendants and with other unnamed co-
conspirators will be the testimony of those other unnamed co-conspirators. To be sure,
the indictment provides "notice” to the defendants that they are charged with a conspiracy,
and it is conceded that the indictment tells the defendant that the government will attempt
to prove that they conspired among themselves to commit the offenses charged in these
counts. However, in reality that tells the defendants very little. If they are guilty, they
know with whom they conspired; but if a defendant is innocent, then he truly can be of no
assistance to his lawyer and, by the same token, the lawyer can be of little assistance to the

defendant; the lawyer will be left to do the best

87



he can on a few minutes notice with respect to cross-examining an alleged co-conspira-
tor who has just made damning accusations against the defendant. Accordingly, the
defendant's motion is GRANTED to the extent that the government shall identify to him
the identities of any alleged co-conspirators who will be named in the government's
proof-in-chief.

7. Motion for Additional Separate Peremptory Challengers, filed by
defendant Clay [Doc. 158]

This motion necessarily is DEFERRED TO THE DISTRICT JUDGE who will
try the case.

8. Motion for Disclosure of Informant, filed by defendant Clay [Doc. 151]

With regard to the identity of any informant who did not participate with the
movant-defendant in the exchange of contraband or other charged criminal conduct, the
defendant has failed to present any compelling reason that the identity of such an
informant should be disclosed to him and the motion is DENIED. See, United States v.
Whitley, 734 F.2d 1129, 1137-38 (6th Cir. 1984). If, however, there are any participat-
ing informants involved in this case, the government should disclose to the defendants the
identities of those informants, Whitley, supra., subject to one important caveat: If any
participating informant will be called by the government as a witness, then there is no
requirement that such an informant's identity be disclosed. See, United States v.
Perkins, 994 F.2d 1184 (6th Cir. 1993).

Accordingly, defendant's motion is GRANTED only to the extent that the
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government shall disclose to him the identity of any informants who (1) actually
participated with defendant in the exchange of contraband or participated with him in any
of the criminal conduct with which he is charged, and (2) will not be called by the
government as a witness at the trial of this case. It should be understood, however, that
this ruling in no way limits, or should be considered inconsistent with, the Court's ruling
on the defendant Clay's motion for a bill of particulars (see Section 6, supra).

This order, and the one regarding Clay's motion for a bill of particulars, should be read

together.

9. Clay's ""Motion" for Hearing to Determine Existence of Conspiracy
[Doc. 144]

At the outset, it is noted that defendant filed no motion as such, but only a
memorandum in support of a motion. The memorandum, however, will be treated as a
motion.

Admissibility of an alleged co-conspirator's statements under F .R.E.
801(d)(2)(E) will be determined in accordance with United States v. Vinson, 606 F.2D
149 (6th Cir. 1979); specifically, such statements will be admitted subject to a later
demonstration during the trial by a preponderance of the evidence that the statements were
made during the course and in furtherance of the conspiracy.

If the government intends to introduce a co-conspirator's statements under
F.R.E. 80I(d)(2)(E), the government shall submit to the District Judge, and serve upon

opposing counsel, on the Friday preceding the commencement of the trial, a trial brief

:89



which must include the following: (1) the substance of the statements to be introduced
under F.R.E. 801(d)(2)(E); (2) when those statements were made, where those statements
were made, and to whom they were made; and (3) a summary of the evidence which the
government will present to establish the existence of the conspiracy, that the declarant was
a member of that conspiracy, and that the statements were made during and in furtherance
of the conspiracy.

If the defendant intends to contest the admissibility of any statements offered under
F.R.E. 801(d)(2)(E), prior to the commencement of the trial, defendant shall file and serve
upon the government's attorney a motion in which defendant shall state the grounds and
specify the reasons why the statements are not admissible under F.R.E.
801(d)(2)(E). A copy of such motion shall be delivered to the District Judge contempo-
raneously with its filing.

To the extent set out above, the motion is GRANTED.

10.  Motion for Witness List, filed by defendant Clay [Doc. 152]

Except to the extent required by Rule 16, Brady and its progeny, and the Jencks
Act, 18 U.S.C. § 3500, defendant's motion is DENIED. This order, however, is subject
to the Court's order regarding defendant Clay's motion for a bill of particulars in section 6

above.

11.  Clay's Motion to Compel Disclosure of Non-Jencks Exculpatory Evi-
dence [Doc. 157], and Slade's Request for Disclosure of Exculpatory
Evidence [Doc. 161]

These motions, considered together, request (1) an early disclosure of Jencks
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Act material, and (2) a disclosure of non-Jencks exculpatory/impeachment material not less
than two weeks prior to the date of trial.

With respect to an early disclosure of Jencks Act material, Sixth Circuit prece-
dent is clear: Although the government is urged to make an early disclosure to avoid
multi-day or even multi-week continuances granted in the middle of the trial, the Court is
powerless to order the government to do so. See, United States. v. Algie, 667 F.2d 569
(6th Cir. 1981); United States v. Minsky, 863 F.2d 870 (6th Cir. 1992). Accordingly, to
the extent defendants request this Court to order the government to make a disclosure of
Jencks Act material earlier than the act itself requires, the motions must be DENIED;
however, the government is sincerely requested by the Court to make an early disclosure

an effort to avoid the disruption of this trial.

With respect to the defendants’ request that the government be ordered to
disclose exculpatory/impeachment material not covered by the Jencks Act at least two
weeks prior to the trial (or on any date certain for that matter), the motion likewise must be
DENIED. As the Order on Scheduling and Discovery entered in this cause provides, the
"timing of such disclosure is governed by United States v. Presser, 844 F.2d 1275 (6th
Cir. 1988)." In Presser, it is unequivocally stated that "so long as the defendant is given
impeachment material, even exculpatory impeachment material, in time for use at trial, we
fail to see how the Constitution is violated.” 844 F.2d at 1287.

The problem, of course, is determining what amount of time is an "adequate time

for use at trial," inasmuch as the phrase if rife with subjectivity. Clearly, the
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nature of the evidence will dictate in large measure the time in which it must be disclosed
for the defendant to make "effective" use of it at trial. The problem is not obviated merely
by the Court setting some arbitrary date inasmuch as the Court has no ideal of what the
evidence is or might be. Thus, it follows that the government is the final judge of when to
disclose such evidence, and it makes such determination at its peril, a fact recognized by
Presser. In light of Presser, the Court declines to order the government to disclose the
evidence sought in this motion at any particular time other than to say that the government
must disclose it in time for defendants' "use at trial." The motions, therefore, are DENIED
Again, however, the government hopefully will recognize that "playing it close to the
vest" can be counter-productive since, if the District Judge determines that the defendants
have not had the evidence available to them to effectively use it, he likely will grant a
continuance. Not only is that extremely inconvenient for the District Judge and the Court,
it likely would be disruptive to the orderly presentation of the government's case.
Nevertheless, the Court DENIES the motion.

12. Slade's 12(d)(2) Request [sic] [Doc. 162]

Presumably defendant is referring to Fed.R.Crim.P. 12(b)(4). It has recently been
conceded by the government, and so found by this Court, that Rule 12(b)(4)(B) requires a
response of the government; in other words, merely asserting that the government has
provided all discovery required by Rule 16 will not suffice.

At oral argument, the government stated upon the record that all evidence
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heretofore provided to the defendants pursuant to Rule 16 potentially would be used as part
of its proof-in-chief at trial. Thus the problem becomes manifest: The intended effect of
Rule 12(b)(4) is to compel the government to provide an exhibit list to the defendants. It is
a "culling™ rule, intended to winnow down the evidence previously disclosed in Rule 16 to
what the government actually will use at trial. Here, there has been no culling or
winnowing; the government simply asserts that all evidence it was required to disclose
under Rule 16 potentially will be used during its proof-in-chief.

Necessarily the government's representation must be taken at face value, and implicit
within that statement is the assumption that the government has made the representation in
good faith. Will the government actually use in its proof-in-chief all the evidence
previously disclosed under Rule 16? Based upon years of experience, the answer to that
guestion is an obvious, and resounding, "no." And if the government does not use

all that evidence in its proof-in-chief, will that necessarily suggest that the government's
earlier representation was made in bad faith? That too must be answered in the negative; the
ebbs and flows of a trial often result in a decision to refrain from introducing an exhibit that
earlier was intended to be introduced. For example, if from the government's perspective
the trial has gone extremely well, it may elect to eschew certain exhibits in an effort to
shorten the trial. Conceivably, the government also could elect to withhold certain exhibits
from evidence because the trial has gone badly. In short, a trial cannot be neatly
regimented into a tightly-choreographed musical before the curtain rises on the first act. On

the other hand, repeated assertions by the govern-
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ment that all its Rule 16 disclosures potentially will be used during its proof-in-chief,

and repeated and extensive failures to use all those exhibits, could persuade the court in
subsequent cases that the government is not acting in good faith. Stated another way, the
slate will not be erased. Ultimately, representation by the government regarding Rule
12(b)(4) will be judged in the context of the accuracy of prior representations by the
government in similar cases.

Beyond what has just been stated, there is little or nothing upon which the Court
may rule; the defendant made his request under the rule, and the government has
responded. At least as far as this case is concerned, that ends the matter.

13. Sltide's Request for any Rule 404(b) Evidence [Doc. 159]

Rule 404(b) requires that the government disclose to the defendant the general
nature of any evidence it may introduce against the defendant under F.R.E. 404(b).
Therefore, the government shall disclose to the defendant, not less than ten business
days prior to trial, the general nature of any evidence it may undertake to introduce
against this defendant pursuant to Rule 404(b).

The government is reminded that the evidence must be relevant to some issue in
the case, and the government may not simply assert, in general fashion, that the evidence
is relevant regarding motive, opportunity, intent, etc. In other words, the government
must specify which ground under Rule 404(b) the evidence is being offered, and that
ground indeed must be relevant to an issue in the case. See, United States v.

Merriweather, 78 F.3d 1070 (6th Cir. 1996).

11
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The motion is GRANTED to the extent set out above.

14.  Slade's Motion for Disclosure of Identity of Persons Who Were Present
or Participated in Any Charged Offense Conduct [Doc. 160]

The substance of this motion has been addressed above in section 8, to which
reference is made. Suffice it to say, the government shall disclose to the defendant the
identity of any participating informants who will not be called as witnesses at the trial. To
repeat, this ruling should be read in conjunction with the Court's ruling on Mr.

Clay's motion for a bill of particulars, in section 6 preceding.

15.  Clay's Motion in Limine to Exclude Surreptitiously Recorded Audio
Tapes [Doc. 147]

Defendant's counsel asserts in his motion and accompanying brief that he has
listened to various audio recordings ostensibly containing the voice of defendant, and those
recordings are so inaudible that they are untrustworthy and therefore should be excluded
from the trial of this case, citing United States v. Robinson , 707 F.2d 872 (6th

. Cir. 1983).

The fact that a portion of the tapes may be inaudible is an insufficient basis to
exclude the entire tape. Whether or not a recording is so inaudible and therefore so
untrustworthy that the entire tape should be excluded from evidence cannot be made in a
vacuum; a "Robinson™ hearing may be necessary.

Counsel for the defendant shall immediately meet and confer with the Assistant

U .S. Attorney and they shall listen to the subject tapes on reproduction equipment equal
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to the quality of the equipment that the government proposes to use during the trial of

the case. If, after so listening to the tapes on that equipment, defendant’'s counsel remains
firmly convinced that the entire tape should be excluded, then defense counsel and the
Assistant U .S. Attorney shall immediately contact the office of the Magistrate Judge to
arrange for the Magistrate Judge's review of those tapes and a subsequent ruling on the
instant motion. Until the matter is brought back before the Court as aforesaid, a ruling on
defendant's motion is POSTPONED. If the Court hears nothing from defense counsel or
the United States Attorney's office, it will be presumed that an agreement has been
reached and that the Court no longer need concern itself with this motion.

16. Motion for Modification of Discovery Orderto More Fully

Confonn with Current Requirements of Rule 16, filed 1Jy
defendant Clay [Doc. 125] .

Defendant's counsel points out that the Court's Order on Discovery and Schedul-
ing is, to some extent, inconsistent with Rule 16, Fed.R.Crim.P. The Orders on Discovery
and Scheduling entered in cases filed subsequently to this one have been amended, to a
limited extent, and it is acknowledged that there will be yet further changes. To address
the particulars of defendant's motion, however, the Court DENIES defendant's motion that
asks that the government be ordered to supply agents' "rough notes" to the defendant as a
part of the disclosures required under Fed.R.Crim.P. 16(a)(1)(B)(ii). However, defendant's

request that the government
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provide to him documents, tangible objects, etc., that "are material to preparing the defense
as provided in F.R.Crim.P. 16(a)(I)(E)(i), " is GRANTED.

17.  Motion for Certification Pursuant to 18 U.S.C. § 3006A(d)(3 ) and

Motion for Interim Billing, filed by defendant Clay [Doc. 124]

This motion presents a problem which defies resolution, at least pretrial resolution.
Defendants argue that the government has disclosed to them over 6,000 documents, 102
audio tapes, and numerous video tapes, all of which must be examined, investigated, and
ultimately discussed with the defendants to adequately prepare for trial.

The government, on the other hand, says that it has pointed out to each defen-
dant, or at least will do so if requested, which of the documents actually apply to each
defendant. In other words, the government's counsel has stated his willingness to
specifically identify, of this voluminous evidence, what actually applies to each defendant.

The defendants respond that, although they certainly appreciate the government's
willingness to do what was just stated above, they nevertheless must still peruse all this
evidence since they have no idea who will be called as witnesses by the government to
establish the offenses with which these defendants are charged, most notably the conspiracy
counts. As discussed earlier in this order, the evidence likely will be the testimony of

unnamed co-conspirators and, at least until entry of this order, the
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defendants have had no idea what evidence the government will present in this regard.

The Court has directed, in section 6 preceding, that the government file a limited
bill of particulars. Perhaps that will obviate much of the problem presented by this motion,
perhaps not. In any event, it is premature to rule upon it at this time. If, after the
government's compliance with the Court's order regarding the bill of particulars, counsel
remains of the opinion that this should be certified as a complex case, then counsel is
invited to renew his motion.

SO ORDERED:

s/ Dennis H. Inman
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
. AT KNOXVILLE

UNITED STATES OF AMERICA )
Plairttiff, )
V.
)
) JARVIS/GUYTON
Defendants. )

DEFENDANT
MOTION FORHEARING TO DETERMINE EXISTENCE OF CONSPIRACY

Comes now the Defendant, by and through the undersigned

counsel, pursuant to the Fifth and Sixth Amendments to the federal constitution, United

States v. James, 590 F.2d 575 (5th Cir.), cert. denied, 442 U.S. 917 (1979), United States

v. Vinson, 606 F.2d 149 (6'h Cir. 1979) and, respectfully moves this Honorable Court for an
Order granting a pre-trial hearing to determine whether or not the government may satisfy
its burden of proof on the existence of a conspiracy before any co-conspirator statements
may be admitted in the government's case-in-chief at trial.

In further support thereof, Mr. states as follows:

(1) been charged in Count 1of this Second Superseding
Indictment with conspiracy to distribute and possess with the intent to distribute in excess of
one-thousand kilograms of marijuana, five hundred grams or more of methamphetamine,
and five kilograms or more of cocaine in violation of 21 U.S.C. § 846 and in Count 2 with

conspiracy to commit money laundering offenses in violation of 18
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U.S.C. §1956 (a)(1)(A)(I). See Second Superseding Indictment.

(2)  Afacial review of the charges reveals that the defendant is exposed to a
possible sentence of ten years to life in prison.

(3) Counts 1 and 2 of the Second Superseding Indictment charge the defendant
with involvement in a conspiracy between January 2001 and September 9, 2003 to violate
the Controlled Substances Act and commit money laundering offenses. The charges are
unusually broad in that the indictment charges forty-four defendants and others known
and unknown to the grand jury with involvement in the conspiracies alleged. The
indictment does not allege the precise connections between this vast array of defendants
from many parts of the United States as well as Mexico.

(4) A conspiracy must be proved to exist before co-conspirator's statements are
admissible.

(5) Whether or not to hold a pre-trial hearing in order to determine the existence
of a conspiracy is left to the sound discretion of the trial court.

(6) In order to protect against the danger of unfair prejudice of inadmissible
hearsay at trial, and in order to ensure Defendant's rights to a fair trial and due process, a
pre-trial hearing on the existence of a conspiracy and admissibility of any 801(d)(2)(E)
statements is preferable to waiting until the government's case-in-chief to deal with this
issue.

(7) Defendant further relies upon the memorandum of law filed in support of

and contemporaneously with this motion.
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ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010

SRy
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERI CA, )

Plaintiff, )

JARVIS/GUYTON

Defendants.

DEFENDANT St
MEMORANDUM IN SUPPORT OF
EXISTENCE OF CONSPIRACY

DETERMINE

L Introduction

The Defendant,

e nd through the undersigned

counsel, pursuant to the Fifth and Sixth Amendments to the federal constitution, United

States v. James, 590 F.2d 575 (5th Cir.), cert. denied, 442 U.S. 917 (1979), and United

States v. Vinson, 606 F.2d 149 (6'h Cir. 1979), has respectfully moved this Honorable

Court for an Order granting a pre-trial hearing to determine whether or not the
government may satisfy its burden of proof on the existence of a conspiracy before any

co-conspirator statements may be admitted in the government's case-in-chief at trial.

) been charged in Count 1 of this Second
Superseding Iin to distribute and possess with the intent to
distribute in excess of one-thousand kilograms of marijuana, five hundred grams or
more of methamphetamine, and five kilograms or more of cocaine in violation of 21

U.S.C. § 846 and in Count 2 with conspiracy to commit money laundering offenses in

1
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violation of 18 U.S.C. § 1956 (a)(1)(A)(I). See Second Superseding Indictment. A facial
review of the charges reveals that the defendant is exposed to a possible sentence of
ten years to life in prison.

The charges are unusually broad in that the indictment charges forty-four
defendants and others known and unknown to the grand jury with involvement in the
conspiracies alleged for a period of over two years. The indictment does not allege the
precise connections between this vast array of defendants from many parts of the United

States as well as Mexico.

I1. A conspiracy must be '‘proved to exist before co-c6nspirator's

statements are admissible.

A coconspirator's statement is admissible under Federal R. Evid.
801 (d)(2)(E) if the trial court determines:

(1) a conspiracy is proven by a preponderance of the evidence;

(2) the declarant and the defendant were both members of the
conspiracy; and

(3) the statements were made in the course and furtherance of the
conspiracy.

United States v. Enright, 579 F.2d 980 (6th Cir. 1978). The party seeking to introduce

hearsay testimony under Rule 801(d)(2)(E) bears the burden of proving the relevant facts by a

preponderance of the evidence. Bourjailv v. United States, 483 U.S. 171, 176 (1987).

"Before admitting a co-conspirator's statement over an objection that it does

not qualify under Rule 801(d)(2)(E), a court must be satisfied that the statement actually falls
with the definition of the Rule." Bourjaily, 483 U.S. at 171.

2
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Regardless of whether preliminary proof of admissibility of out-of-court
statements by an alleged coconspirator has been made in the preferred order during a
conspiracy trial, or whether a coconspirator's statement has instead been admitted
subject to later connection, the court must determine as a factual matter, on the
appropriate motion at the conclusion of all evidence, whether the prosecution has shown
by a preponderance of evidence independent of the statement itself that a conspiracy
existed, that the coconspirator and the defendant against whom the coconspirator's
statement is offered were members of conspiracy, and that the statement was made
during course of and in furtherance of the conspiracy; if the court concludes that the
prosecution has not borne its burden of proof on such issues, the statement cannot
remain in evidence to be submitted to the jury, and, in that case, the judge must decide
whether the prejudice arising from the erroneous admission of statements can be cured

by a cautionary instruction or whether a mistrial is required. United States v. Vinson, 606

F.2d 149 (6th Cir. 1979). See also United States v. James, 590 F.2d 575, 582-83 (5th
Cir. 1979). Itis preferable whenever possible that the government's independent proof of
the conspiracy be introduced first, thereby avoiding the danger of injecting the record with
inadmissible hearsay in anticipation of proof of a conspiracy which never materializes,
which then endangers the entire proceeding with the specter of a mistrial and the
likelihood of reversal of an otherwise valid conviction on appeal. Id.

The Sixth Circuit has held that whether or not to hold a pre-trial hearing in
order to determine the existence of a conspiracy is left to the sound discretion of the

trial court. United States v. Vinson, 606 F.2d 149 (6"  Cir. 1979). Therefore, in order to

3
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protect against the danger of unfair prejudice of inadmissible hearsay at trial, an-
d in order to ensure Defendant's rights to a fair trial and due process, a pre-trial hearing on

the existence of a conspiracy and admissibility of any 801(d)(2)(E) statements is preferable
to waiting until the government's case-in-chief to deal with this issue.
M. Conclusion
For the foregoing reasons, Defendant respectfully moves this Honorable
Court for an Order granting a pre-trial hearing to determine whether or not the government
may satisfy its burden of proof on the existence of a conspiracy before any co-conspirator
statements may be admitted in the government's case-in-chief at trial.
While counsel acknowledges that a motion to hold a pre-trial hearing for this purpose is
not routinely granted, the broad nature of the allegations of Counts 1 and 2, the sheer
number of defendants and their apparent lack of any direct connection with each other
suggests that such a hearing is warranted in this case.
Respectfully submitted this day of January 2004

. ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010
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105



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES O‘F AMERICA,

Plaintiff,

V. Case Nb.
) JARVIS/GUYTON

Comes the defendant - hrough undersigned counsel, and
respectfully moves this Honorable Court or n ordr directing the government to provide
the defendant with a list of government witnesses at least thirty (30) days prior to the trial.
In support of this motion, the defendant would show the Court that the complexity of the
law and facts involved in this case, the time period involved, the need for timely
preparation of this case, and the limited resources of the defendants warrant this Court's
use of its inherent discretion to order a witness list. The defendant would further show
that there is no corresponding risk to the government or its witnesses in this matter by the

ordering of a witness list XXXXXXXX further relies on the memorandum filed

contemporaneously herewith.
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Respectfully submitted, this _ day of January 2004,

ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower .

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010 .
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERI CA,

Plaintiff,

JARVISFGUYTON

Defendants. )

MEMORANDUM IN SUPPORT OF DEFENDAN T g e oen
FOR A WITNESS LIST

. Introduction.

Defendant Allen has respectfully moved this Court to enter an order directing the
government to provide the defendant with a list of government witnesses.
XXXXXXXXX has been charged in Count 1 of this Second Superseding Indictment with
conspiracy to distribute and possess with the intent to distribute in excess of one-thousand
kilograms of marijuana, five hundred grams or more of methamphetamine, and five
kilograms or more of cocaine in violation of 21 U.S.C. § 846 and in Count 2 with
conspiracy to commit money laundering offenses in violation of 18
U.S.C. § 1956 (a)(1)(A)(l). See Second Superseding Indictment. A facial review of the

charges reveals that the defendant is exposed to a possible sentence of ten years to life

in prison.
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The charges are unusually broad in that the indictment charges forty-four defendants
and others known and unknown to the grand jury with involvement in the conspiracies
alleged for a period of over two years. The indictment does not allege the precise
connections between this vast array of defendants from many parts of the United States as
well as Mexico. Given this large number of defendants and the scope of the charged
conduct, the number of potential witnesses is extremely voluminous. --

The defendant has no way of knowing at this point which of the potential withnesses
they must be ready to face in court. The crimes with which XXXXXXXXXXX is
charged, while serious, are not crimes of violence. XXXXXX has no record of .any felony
convictions and has been released by this Court upon the recommendation of the Pretrial
Services office. XXXXXXXX poses no threat to any witness.

II. Arqument.

The power of the Court to compel disclosure of government trial witness lists in

criminal cases is inherent in the Court, rather than encompassed within the rules of

criminal procedure. This Court has the discretion to order a witness list. United States v.

Kendricks, 623 F.2d 1165, 1168-69 (6th Cir. 1980); United States v. Cannone, 528

F.2d 296 (2d Cir. 1975); United States v. Anderson, 481 F.2d 685, 693 (4th Cir. 1973),

rec’d 417 U.S. 211, 94 S.Ct. 2253, 41 L.Ed. 2d 20 (1974); United States v. Cole, 449

F.2d 194, 198 (8th Cir. 1971, cert. denied, 405 U.S. 931 L.Ed. 2d 806, 92 S.Ct. 991

. (1972); United States v. Turner, 423 F. Supp. 957, 959 (E.D. Tenn. 1976); and United

States v. Moceri, 359 F. Supp. 431, 434-35 (N.D. Ohio 1973). In Cannone, the court

pointed out that
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The most potent argument for compulsory disclosure of the
identity of the prosecution’s witnesses is that, without the
benefit of such disclosure, the defense may be substantially
hampered in its preparation for trial. At a minimum, pretrial
ignorance of the identity of the prosecution's witnesses tends
to detract from the effectiveness of the defense's objections
and cross-examination. Although continuances, which tend
to mitigate the detrimental effects of unpreparedness are
sometimes obtainable, not only are they merely a partial
solution to the problem of unpreparedness but, in addition,
their prolongation of trials is of course costly to both the
government and the defendant.1

The Second Circuit then stated, citing the Ninth Circuit in United States v. Richter,

488 F.2d 170 (9th Cir. 1973), that this power should be utilized when the defense makes a
showing of reasonableness and materiality to the preparation of the defense, which is then
balanced against any alleged need for a protective order advanced by the government.
Courts have set forth a several factors to be considered in making the
determination of whether a withess list should be ordered. The decisions in United

States. v. Turkish, 458 F. Supp. 874 (S.D.N.Y. 1978), citing United States v. Price, 448

F. Supp. 503 (D. Colo. 1978) and United States v. Washington, 947 F. Supp. 87

1In United States v. Sclamo, 578 F.2d 888 (1st Cir. 1978) the First Circuit stated,
concerning the policy of the government to automatically oppose disclosure of witness
lists:

We should think the government might wish to reassess its
position of automatically opposing disclosure of witness lists.
Furnishing such material in appropriate circumstances has
been found in those districts proceeding under an omnibum
pretrial discovery procedure to promote fairness and judicial
efficiency.
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(S.D,N.Y. 1996) articulate these factors most succinctly.. Those factors will be set out and
analyzed below.

(1) Did the offense alleged in the indictment involve a crime of violence?

The Second Superseding Indictment does not involve crimes of violence. This
factor weighs in favor of disclosure.

(2) Have the defendants been arrested or convicted for crimes involving
violence?

XXXXXXXX has a single misdemeanor conviction for assault. However; it is
unrelated to these charges. He remains free on bail and is being appropriately supervised
pretrial and poses no threat to any witness.

(3) Is there a realistic possibility that supplying the witnesses' names prior to
trial will increase the likelihood that the prosecution's witnesses will not appear at
trial, or will be unwilling to testify at trial?

There is absolutely no reason to believe that supplying the witnesses' names will

affect the prosecution's case in any way.

2 Relevant factors also appear in United States v. Madeoy, 652 F.Supp. 371 (D.D.C.

1987):

Preparation for trial, effective cross-examination, expediency
of trial, possible intimidation of witnesses, and the intrinsic
reasonableness of the request are among the factors a court
may consider in deciding whether to exercise its discretion to
allow the discovery of the witness list. See United States v.
Opager, 589 F. 2d 799, 804 (5th Cir. 1979); United States v.
Sclamo, 578 F.2d 888, 890 (1st Cir. 1978); United States v.
Cannone, 528 F.2d 296, 302 (2nd Cir. 1975).

4
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As an extra precaution defendants represent that only defense counsel or a
licensed investigator hired by defense counsel, not defendants themselves, will
communicate with the witnesses so identified.

(5) Does the indictment allege offenses occurring over an extended period
of time, making preparation of the defendants' defense complex and difficult?

The offenses set forth in the indictment take place over a period of over two years.

In United States v. Shoher, 555 F. Supp. 346 (S.D. N.Y. 1983) a period of 17 months was

found to be an extended period of time. In Turkish, 15 months was found to constitute an
extended period of time. Accordingly, the time frame of this case is certainly extended.

(6) Do the defendants have limited funds with which to investigate and prepare
their defense?

The defendant in this case is an indigent individual. Although CJA funds are
available for use in retaining an investigator, the limitations on these funds would never
permit the scope of investigation required by the complexity of these charges.

Accordingly, under the test set forth in Turkish and Washington, the defendants

are entitled to the production of a government trial witness list. Such a document is
material to the preparation of the defense

I1l. Conclusion.

In this case, the administration of a trial will be greatly simplified by the Court's
exercise of its discretion to provide the defendants with the names of the government

witnesses. There is no hint of intimidation, and the government will not be prejudiced in
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any way by the providing of such a list. On the other hand, effective preparation in a large
case such as this requires the defendants to be on notice of whom they will be facing at
trial. For these reasons, the defendants respectfully request this Court to grant their
motion and order the government to provide a list of withesses at least thirty (30) days

before the trial date in this case.

ELDRIDGE &. BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA,

Plaintiff, )

JARVIS/GUYTON

Defendants.

DEFENDANT
MOTION TO COMPEL DISCLOSURE
OF NON-JENCKS EXCULPATORY EVIDENCE

Comes the defendant, gaamb) and through undersigned counsel,

and respectfully moves this Hoorable Court for an Order requiring the prosecution to
disclose all exculpatory evidence not covered by the Jencks Act at least two weeks prior
to the trial, and in support thereof, aver:

1) Defendant, has been charged in Count 1of this Second Superseding
Indictment with conspiracy to distribute and possess with the intent to distribute in
excess of one-thousand kilograms of marijuana, five hundred grams or more of
methamphetamine, and five kilograms or more of cocaine in violation of 21 U.S.C. § 846
and in Count 2 with conspiracy to commit money laundering offenses in violation of 18
U.S.C. § 1956 (a)(1)(A)(D).

(2) Counsel for has identified and continue to identify, to the extent

possible, the material which is believed to be exculpatory either as to guilt or



sentencing.

3 The Orders on Discovery and Scheduling entered in this case on August

13, 2003 and September 12, 2003 [Docket Numbers 13 and 95 respectively], provide, in

paragraph E as follows:

The government shall reveal to the defendant and permit inspection
and copying of all information and material known to the

government which may be favorable to the defendant on the issues of
guilt or punishment within the scope of Brady v. Maryland, 373

U.S. 83 (1963), United States v. Agurs, 427 U.S. 97 (1976)
(exculpatory evidence), and United States v. Bagley, 473- U.S. 667
(1985) (impeachment evidence). Timing of such disclosure is

gg\é%r)ned by United States v. Presser, 844 F.2d 1275 (6th Cir.
1 .

4) It is anticipated that the prosecution, relying upon United States v.

Presser, 844 F.2d 1275 (6th Cir. 1988), will interpret this order as imposing no
requirement of producing exculpatory information prior to trial.

5) Any reliance on Presser is misplaced, and confuses the disclosure of

impeachment evidence which "is within the ambit of the Jencks Act," Presser, 844 F. 2d at

1283, and exculpatory evidence, whether impeachment or otherwise, which does not fall

within the Jencks Act.
(6) All exculpatory evidence not covered by the Jencks Act must be disclosed
"in time for its 'effective’ use at trial." Presser, 844 F. 2d at 783.

(7) Under the circumstances of this case, the disclosure of exculpatory
evidence should be not later than two weeks before trial in order for such disclosure to
be "in time for its effective use at trial."

(8) If exculpatory evidence is not provided by the prosecution directly to
defense counsel, all memoranda and transcripts containing potentially exculpatory

2
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evidence of any type should be delivered to the Court in camera. The documents
presented to the Court should be divided into two groups: (1) one group which the
prosecution reasonably believes will be covered by the Jencks Act and (2) one group
which the prosecution does not reasonably expect to be covered by the Jencks Act. See

United States v. Douglas L. Heinsohn, No. 3:96-cr-23, (Order, Oct. 11, 1996, Murrian)

(requiring the government to file under seal prior to trial, documents it reasonably
believes will be covered by the Jencks Act and in a separate group, information the
government reasonably believes to be Brady material which is not covered by the
Jencks Act.) (attached to Memorandum in Support of this motion).

9) Defendants further relies on the memorandum of law filed herewith in
support of this motion.

Respectfully submitted this the day of January 2003.

ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE AT

KNOXVILLE
UNITED STATES OF AMERICA, )
Plaintiff, )
V.
)
JARVIS/GUYTON
Defendants. )

MEMORANDUM IN SUPPORTW
MOTION TO COMPEL DISCLO
NON-JENCKS EXCULPATORY
EVIDENCE

In this cause the defendant, wthrough undersigned counsel,

has filed a motion t0 compel disclosure of non-Jencks exculpatory evidence, and files this

memorandum in support thereof.

The purpose of the instant motion is to focus on the distinctions between two
different types of Brady material and to propose a reasonable mechanism by which such
material should be disclosed to the defendant by the prosecution.

Under United States v. Presser, 844 F.2d 1275 (6th Cir. 1988), the mechanism for

disclosure of Brady material depends upon whether or not such material is "within the
ambit of the Jencks Act." In regard to this issue, the court stated:
If impeachment evidence is within the ambit of the Jencks Act,

then the express provisions of the Jencks Act control discovery
of that kind of evidence [Brady evidence].

Presser at 1283.

As to evidence not within the ambit of the Jencks Act, the court stated:
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We have found only one federal appellate court which has

discussed whether material arguably exempted from pre-trial
disclosure by the Jencks Act yet also arguably exculpatory
material under the Brady doctrine must be .disclosed before
trial. The Third Circuit stated in United .States v. Higgs, 713
F.2d 39 (3rd Cir. 1983), and also in United States v. Starusko,
729 F.2d 256 (3rd Cir. 1984), that it believes the Brady
doctrine is not violated if Brady material is disclosed in time for
its 'effective’ use at trial. See Starusko, 729 F.2d at 262;
Higgs, 713 F.2d at 44.

We agree with this reasoning.

Later in the opinion, at p. 1285, the court stated:
Accordingly, we conclude that the government cannot be
compelled to disclose impeachment material which would be
covered by the Jencks Act relating to any potential government

witness, whether it be a witness in the case-in-chief or a
rebuttal witness.

It is readily apparent that the rulings in the Presser case call upon the parties and
the Court to analyze exculpatory material differently, depending upon whether or not it is
material which will be provided to counsel under the Jencks Act, or whether it is Brady
material which would not be so provided.

Material in Possession of the Prosecution Not Subject to the Jencks Act

In this case, is charged in Count 1 of this Second Superseding
Indictment with conspiracy to distribute and possess with the intent to distribute in excess
of one-thousand kilograms of marijuana, five hundred grams or more of
methamphetamine, and five kilograms or more of cocaine in violation of 21 U.S.C. § 846

and in Count 2 with conspiracy to commit money laundering offenses in violation of 18

U.S.C. § 1956 (a)(L)(A)(i).
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Counsel believes that in the course of this investigation, persons have been
interviewed and some persons have testified before the grand jury. Some of that material
will undoubtedly be covered by the Jencks Act, 18 U.S.C. 3500. Much of it will not.
Transcripts of grand jury testimony of witnesses who will be called to testify for the
prosecution will obviously satisfy the Jencks Act definition of a "statement,” but the
government sometimes takes the position that memoranda of interviews by government
agents do not fall within such definition and are not routinely disclosed.

Accordingly, it can be reasonably anticipated that among the documents which
contain exculpatory evidence, but which will not be within the ambit of the Jencks Act, will
include:

(1) transcripts of grand jury testimony of persons whom the government
does not expect to testify;

(2) memoranda of interviews of persons whom the government does not
reasonably expect to be called to testify; and

(3) memoranda of interviews of persons whom the government does
expect to be called to testify but which the government will maintain do not constitute

"statements” as that term is defined by the Jencks Act.

The Better Practice

As the Sixth Circuit Court of Appeals pointed out in United States v. Minsky, 963

F.2d 870 (6th Cir. 1992), problems arise when the in camera review of the government

investigative reports (there, FBI "302's") does not occur until the trial is under way. The

court in Minsky stated:
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While technically the government may withhold Jencks Act
material until the conclusion of the direct examination of the
witness, the better practice--and that followed in most federal
. courts today--is for the government to produce such material
well in advance of trial so that defense counsel may have an
adequate opportunity to examine that which is not in dispute
and the court may examine the rest in camera, usually in
chambers.

Minsky 963 F. 2d at 876.
The distinction between exculpatory material covered under the Jencks Act and

that which is not, was recognized by this Court in United States v. Douglas L. Heinsohn,

No. 3:96 -cr- 23, (Order, Oct. 11, 1996). Then Magistrate Murrian, in addressing the
questions of the disclosure of Brady information in conjunction with the restrictions of the
Jencks Act, citing Minsky, required the government to "file under seal at the time of the
hearing . . . documents which it reasonably believes will be covered by the Jencks Act and
in a separate group information the Government reasonably believes to be Brady material

which is not covered by the Jencks Act." United States v. Douglas L. Heinsohn, No. 3:96-

cr-23, (Order, Oct. 11, 1996) (Copy attached).

Accordingly,

respectfully requests this Honorable Court to enter
an Order compelling tsce o xculpatory evidence not covered by the Jencks Act
at least two weeks prior to trial in order to permit its effective use by counsel for James
Strong. Further, counsel respectfully requests this Honorable Court to enter an Order
consistent with the Heinsohn Order, to require the government to file under seal with the
Court documents it reasonably believes will be covered by the Jencks Act, and in a
separate group, information the government reasonably believes to be Brady material

which is not covered by the Jencks Act.
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Respectfully submitted this the

121

day of January 2004.

ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #01240.8)
1404 Riverview Tower .

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA

)
)
)
)

V. )
)
) JARVIS/MURRIAN
)

DEFENDANT —==smmmesm=—— " MOTION TO STRIKE GRATUITOUS
IRRELEVANT AND PREJUDICIAL SURPLUSAGE FROM THE
INDICTMENT

Comes the defendant, eseesescssecssescscsee hy and through undersigned counsel, pursuant
to Rule 7(d) of the Federal Rules of Criminal Procedure, and moves this Honorable Court for the
entry of an Order striking Paragraphs 1 and 8 of the Introduction to the Indictment as gratuitous,
irrelevant and prejudicial surplusage.

In further support of this motion, eeeeseecsscssecsee relies upon the accompanying

memorandum of law filed contemporaneously herewith.

Respectfully submitted,

RITCHIE, FELS & DILLARD, P.C.

W. THOMAS DILLARD, BPR# 2020
DAVID M. ELDRIDGE, BPR# 12.408
606 W. Main Street

P.O. Box 1126

Knoxville, TN 37901-1126

(615) 637-0661
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IN THE UNITED STE.S DISTRICT COURT

FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA

. .

JARVIS/MURRIAN

<

DEFENDANT MORANDUM IN SUPPORT
OF MOTION TO STRIKE GRATUITOUS, IRRELEVANT",
AND PREJUDICIAL SURPLUSAGE FROM THE
INDICTMENT

This matter is currently before this Court on Defendant Motion to Strike
Gratuitous, Irrelevant and Prejudicial Surplusage from the Indictment.

Paragraph 1 of the Indictment includes a statement of TVA's purpose as a federal
government agency and further states: "TVA spent approximately $1,000,000,000.00 each year on
coal for the power program which was funded exclusively by rate payers."”

Paragraph 8 of the Indictment is a statement of the prosecution's view of the reach and

scope of the Procurement Integrity Act.

For the following reasons, these allegations constitute gratuitous, irrelevant and prejudicial

surplusage that should be stricken from the Indictment.

The Indictment is to Allege Facts -- Not Agency Purpose or Law

The Federal Rules of Criminal Procedure ensure that the indictment shall be a plain

123



statement of the essential facts constituting the alleged offenses. In the words of Rule 7(c)(1):

The indictment or the information shall be a plain, concise and definite written
statements on facts constituting the offense charged. (Emphasis supplied).

Hence, while the indictment may recite the essential facts which allegedly constitute an
offense, there is no authority for the proposition that the language used in the indictment may be
unnecessary allegations constituting surplusage.

Indeed, Rule 403 of the Federal Rules of Evidence permits the trial court to exclude
evidence (rather than mere language) on the grounds that the probative value of the evidence is
substantially outweighed by the danger of unfair prejudicial or confusion of the issues. Rule 403,

Fed. R. Evid.

The trial court clearly has the authority to strike unfairly prejudicial language from the
face of.an indictment. Rule 7(d) provides expressly:

The Court on motion of the defendant may strike surplusage from the indictment or
information.

A motion to strike surplusage or inflammatory or unfairly prejudicial material from the face
of the indictment is addressed to the sound discretion of the trial court:

The purpose of Rule 7(d) is to protect the defendant against prejudicial allegations

that are not relevant or material to the charges made in an indictment or not essential

to the charge or unnecessary or flamatory.

United States v. Poore, 594 F.2d 39, 41 (4th Cir. 1979) (emphasis added); see also United

States v. Ramires, 710 F.2d 535, 544-45 (9th Cir. 1983).

The allegations contained in Paragraphs 1 and 8 go beyond the concise statement of
essential facts required in Rule 7(c)(1 ). These allegations have absolutely nothing to do with the

facts the Government intends to prove to establish the offenses charged.
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An allegation of TVA's lofty purpose and responsibilities, the amount it spends on coal each
year, and how it pays for that coal are irrelevant to the facts the Government must prove to convict
XXXXXXX of the offenses charged. Thus, the allegations in Paragraph 1 add nothing to the
Indictment and create necessary prejudice to ~ XXXXXX. The unfair prejudice flowing
from the inclusion of such allegations stems from the inference the prosecution wishes the jury to
make from their inclusion: TVA is a beneficial governmental agency which spends a great deal on
coal paid for by rate payers; ergo XXXXX by cheating TVA as alleged, XXXXXX also cheated
the ratepayers of the Tennessee Valley. If the prosecution wishes the jury to make such an
inference, it must resort to means other than including irrelevant, gratuitous, and prejudicial
allegations in the indictment. There is no place for such allegations there.

In no other criminal case, whether it be a controlled substance prosecution, a Hobbs Act
case, or a Dire Act case, is it normal practice or proper procedure to include an outline of the reach
and scope of the respective statutory provisions at issue. This Section 201 prosecution should be
treated no differently.

An example of a decision reaching a similar conclusion is United States v. White, 766 F.

Supp. 873, 885 (E.D. Wash. 1991), in which the court granted a motion to strike similar allegations
as prejudicial surplusage because "the language goes beyond a plain, concise and definite written
statement of the essential facts constituting the offense charged.” The court added that the
surplusage was merely "a short statement of the government's version of RCRA and FIFRA and
shall be stricken from the Indictment.” Id.

The allegations of Paragraph 8 are nothing more or less than a short statement of the

prosecution's version of the Procurement Integrity Act and should thus be similarly stricken.
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Striking these paragraphs as surplusage is necessary to serve the purpose of Rule 7(d)
which is to protect the defendants from irrelevant, unnecessary and potentially prejudicial

allegations.

Rule 7(c)(1) prohibits this practice, and Rule 7(d) provides this Court with an appropriate

solution. It is this solution which

: respectfully moves this Court to apply in the

instant case.

Respectfully submitted,

RITCHIE, FELS & DILLARD, P.C.

THOMAS DILLARD, BPR# 2020
DAVID M. ELDRIDGE, BPR# 12408
606 W. Main Street

P.O. Box 1126

Knoxville, TN 37901-1126

(615) 637-0661
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

UNITED STATES OF AMERI CA,

MOTION IN LIMINE TO EXCLUDE SURREPTITIOUSLY
RECORDED AUDIO TAPES

Comes the Defendant

wem)y and through undersigned counsel, and

respectfully moves this Honorab Court to exclude from the record the audio tapes
offered by the United States as evidence of eeeeee’s trial. In support of this motion, the
defendant would show the following:
Audio tapes of alleged drug sale transactions involving eeeeee and an
informant on the dates of September 25, 2002; October 22, 2003;

October 23, 2002; and October 29, 2002, were supplied to counsel for eeeeee,

These four tapes were reviewed by counsel for eeeeee and an attempt was
made to create a transcript.

3. Upon review by counsel for eeeeee the tapes were discovered to be

substantially inaudible, and accordingly the preparation of a reliable

f27



transcript is impossible.

4. The reasons in further support of this motion are set out in the
accompanying memorandum of law.
For all of these reasons, and those more fully articulated in the accompanying
memorandum, the defendant respectfully requests that this Honorable Court enter an

order to exclude from the record the surveillance tapes offered as evidence against eeeees,

Respectfully submitted, this 17" day of June 2004,

ELDRIDGE & BLAKNEY, P.C.

s/ David M. Eldridge

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower 900

S. Gay Street Knoxville,

TN 37902-1838 Mailing

address:

P.O. Box 398

Knoxville, TN 37901-0398

(865) 544-2010
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OFTENNESSEE
AT GREENEVILLE
UNITED STATES OF AMERICA,

Case N

MEMORANDUM IN SUPPORT OF DEFENDAN m
MOTION IN LIMINE TO EXCLUDE SURREP
AUDIO TAPES

Defendant ke, Dy and through undersigned counsel, has respectfully

moved this Honorable Court for an Order to exclude from the record a series of
surveillance audio tapes offered by the United States as evidence against eeeeee in the trial
of this case. The tapes in question are recordings of alleged transactions involving eeeeee
and an informant. After review of the tapes by undersigned counsel, it is apparent that
significant portions of them are inaudible, bringing into serious question their
trustworthiness as evidence and the accuracy of any representations made by the United
States as to their content.

The Sixth Circuit has held that, "the admission of tape recordings at trial rests within

the sound discretion of the trial court." United States v. Robinson, 707 F.2d 872, 876 (6th

Cir. 1983) citing United States v. Enright, 579 F.2d 980, 988 (6th Cir. 1978);

United States v. Cooper, 365 F.2d 246, 250 (6th Cir. 1966), cert. denied, 385 U.S. 1030,
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87 S.Ct. 760, 17 L.Ed.2d 250 (1977). However, the discretion given to the trial court
presupposes that the tapes admitted are, "authentic, accurate, and trustworthy." Robinson,

at 876, citing United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976), cert. denied sub

nom. Mitchell v. United States, 431 U.S. 933, 97 S.Ct. 2641, 53 L.Ed.2d 250

(2977).
Because tape recorded evidence must be accurate and trustworthy, the courts
have held that recordings, "must be audible and sufficiently comprehensible for the jury to

consider the contents.” Robinson, at 876, citing United States v. Bryant, 480 F.2d 785,

789 (2d Cir. 1973). Moreover tapes must not be admitted when the, "unintelligible portions

are so substantial as to render the recording as a whole untrustworthy. United States v.

Jones, 540 F.2d 465, 470 (10'h Cir. 1976), cert. denied, 429 U.S. 1101, 97
S.Ct. 1125, 51 L.Ed.2d 551 (1977). quoted in Robinson, at 876.

Upon review by counsel for eeeeee the tapes in question were discovered to be
inaudible and incomprehensible. Although limited references within the tapes were
discernible, the tapes as a whole are unintelligible to such a degree as to render them, and
any potential transcript of them untrustworthy. The efforts of eeeeee's counsel to create a
reliable transcript were frustrated by the inaudibility of the tapes.

CONCLUSION

For the foregoing reasons, defendant =ngaane Clully requests this court

!
5

to enter an order to exclude from the record audio tapes dated September 25, 2002;

October 22, 2002; October 23, 2002; and October 29, 2002.
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Respectfully submitted, this 17th day of June 2004,
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ELDRIDGE & BLAKNEY, P.C.

sf David M. Eldridge

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower 900

S. Gay Street Knoxville,

TN 37902-1838 Mailing

address:

P.O. Box 398

Knoxville, TN 37901-0398

(865) 544-2010




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

UNITED STATES OF AMERICA, )
Plaintiff, )
V. ) 1o e
JARVIS/GUYTON
Defendants.
e T R T o

DEFENDANT

MOTION FOR ADDITIONAL
SEPARATE PEREMPTORY CHALLENGES

Comes the defendant, seeessecsssscsseee hy and through undersigned counsel, and
respectfully submits his Motion to this Honorable Court for an Order, pursuant to
Fed.R.Crim.P. 24(b), to grant the defendant at least three peremptory challenges in
addition to which he is entitled.

In support of this Motion  eeessscesssccscees  gyers that:

1) The government has charged jointly, for joint trial, forty-four (44)
separate defendants in seventeen separate counts.

(2) Although Fed.R.Crim.P. 24(b) provides for up to ten (10) joint
peremptory challenges, where the offense chargeable is punishable by imprisonment
for more than one year, it also allows for additional peremptory challenges to be
exercised by separate defendants.

(3) The grounds in support of this motion are set forth more fully in the

attached memorandum of law.
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(4) WHEREAS, the defendant,

requests that the
It

Court grant him three peremptory challenges in addition to which he is entitled.

Respectfully submitted this the day of July 2004.
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ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street

Knoxville, TN 37902

(865) 544-2010



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE
UNITED STATES OF AMERI CA,

Plaintiff, )

g ot ol JARVIS/GUYTON

Defendants. )

DEFENDANT MEMORANDUM IN SUPPORT OF
MOTION FOR ADDITIONAL SEPARATE PEREMPTORY CHALLENGES

The government has charged jointly, for joint trial, forty-four (44) separate
defendants in seventeen separate counts. Each defendant will have his or her own
separate interests to protect in the jury selection process and separate defenses to the

charges laid against them. For this reason, defendant g respectfully

moves this Honorable Court to allow him to exercise a minimum of three extra
peremptory challenges to be exercised separate from the ten challenges to which they
are jointly entitled, under Fed.R.Crim.P. 24(b).
The rule states in pertinent part:

If the offense charged is punishable by imprisonment for

more than one year, the government is entitled to 6

peremptory challenges and the defendant or defendants

jointly to 10 peremptory challenges ... If there is more than

one defendant, the court may allow the defendants additional

peremptory challenges and permit them to be exercised
separately or jointly.

Fed.R.Crim.P. 24(b).
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The Court has great discretion in allowing defendants to have and to exercise
additional peremptory challenges, which may be exercised separately or jointly; see,

Jeffers v. United States, 451 F. Supp. 1338, 1352 (N.D.Ind. 1978), and Estes v.

United States, 335 F.2d 609 (5th Cir. 1964). The broadness of this discretion, where a
court granted additional peremptory challenges to joint defendants without allowing them
the means to "stack" the jury was held to be "certainly as fair and equitable an exercise of

discretion as the Court could have made at that time"; United States v.

Mitchell, 389 F. Supp. 917, 920 (D.C. Dist. 1975), aff'd, 559 F.2d 31 (D.C,Cir. 1976).
The whole latitude given to the district court in exercising the peremptory

challenge power of Rule 24(b) has been used routinely in a wide number of cases.

See, e.q., United States v. Tucker, 526 F.2d 279, 283 (5th Cir. 1976)(parties may stipulate

as to widening the number of additional peremptory challenges); United States v.

Cortwright, 528 F.2d 168, 175 (7th Cir. 1975) (several additional peremptory challenges
granted to defendants, over and above Rule 24(b)'s mandatory ten challenges); and United

States v. Bascaro, 742 F.2d 1335, 1349 (11th Cir. 1984), rehq. denied, 749 F.2d 733, cert.

denied, 472 U.S. 1017 (1985) (granting up to five additional challenges for the defendants
to exercise collectively).

Considering the potential conflicts between mutually-exclusive defenses, the
situation presented is one which suggests strongly the need for the defendants to have
additional peremptory challenges, and to be able to exercise these separately. To so
grant these challenges would not be an abuse of discretion, as Fed.R.Crim.P. 24(b)
specifically gives the Court a wide berth in their determinations for selection of additional
challenges. In the interests of justice and efficiency, the defendants

2
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respectfully move this Honorable Court, pursuant to Fed.R.Crim.P. 24(b), for an order
granting each defendant the right to exercise three individual, additional challenges.
Respectfully submitted this the day of January 2004.

ELDRIDGE & BLAKNEY, P.C.

DAVID M. ELDRIDGE (BPR #012408)
1404 Riverview Tower

900 S. Gay Street
Knoxville, TN 37902
(865) 544-2010
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